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6WUXFWXUH�RI�WKH�5HSRUW�
 

This report on Ficora’s external regulatory environment is part of the larger evaluation project 
commissioned by the Ministry of Transport and Communication and carried out by the 
evaluation team of Net Effect Ltd. External regulatory analysis complements the institutional 
evaluation of Ficora (reported in a different publication). The purpose of this report is to analyse 
the recent changes and challenges in the European regulatory arena, compare various 
institutional models of organising regulatory activities of communication domain in other EU 
Member States and finally to analyse Ficora’s activities in a broader European context.   

This report is written by Dr. Olli Rehn (University of Helsinki), professor  Volker Schneider and 
researcher Marc Tenbücken (University of Konstanz) and coordinated and assisted by Managing 
director Petri Uusikylä (Net Effect Ltd.). This report is divided into three parts – each focusing 
on specific topic in the European Communication domain.  

3DUW�, analyses the impact of the new EU-2003 regulatory framework on Ficora’s activity, both 
on national implementation and European coordination of electronic communications policy. In 
the concluding remarks, essential implications of EU-2003 for Ficora are discussed and a few 
recommendations presented. 

3DUW� ,, focuses on a comparison of National Regulatory Authorities (NRAs) in the current 
European Union. Clusters of NRAs are identified in terms of their functional characteristics. 
Several case studies are discussed, including the NRAs of Denmark, Germany, France, the 
Netherlands and the United Kingdom. In the end, some comparative lessons, or benchmarks, are 
drawn and analysed as regards their implications for Ficora’s activity. 

3DUW� ,,, provides a snapshot of recent trends in the European information society, especially 
since the current telecom regulatory framewrok entered into force in 1998.  Moreover, longer-
term challenges are presented by outlining possible future scenarios for the European 
information society. The prime objective is to simulate what kind of strategic choices Ficora may 
face in its future regulatory activity. 
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0DLQ�)LQGLQJV�DQG�5HFRPPHQGDWLRQV��
 

The goal of  FICORA is to safeguard the functionality and efficiency of the communications 
markets, technical operations and security with communications network, and the adequacy of 
limited natural resources (radio frequencies, numbering and addressing of communications 
networks) to meet users’ needs. The direct goals are part of larger information society policy by 
the Finnish Government.  

 
The implementation of the EU’s new regulatory framework for electronic communications, due 
to take full effect on 25 July 2003, a package including five directives, is setting new regulatory 
challenges to Finnish authorities (namely the Ministry of Transport and Communications and 
Ficora). These challenges include: duty to carry out regular analysis to facilitate effective 
competition in a number of markets, establishment of new consultation and transparency 
procedure, implying that all decisions of key importance to the market should be submitted for 
prior consultation with the Commission as well as the NRAs of other EU member states. In 
addition, there will be more scope for exchanging confidential information between the national 
telecom authorities and national competition.  

 
Also, technological convergence and interdependence of various actors, services and policies in 
the network society set also challenges for the development of information society’s regulatory 
framework and organisational effectiveness of NRAs. These findings and recommendations are 
based on two extensive evaluations on FICORA: 1) The Institutional Evaluation carried out by 
Net Effect Ltd. and 2) this Report on the External Regulatory Environment  
of the Finnish Communications Regulation Agency. Findings and recommendations are based on 
several data sources (electronic surveys, expert interviews, content analyses, comparative 
analyses etc.). The rindings and recommendations are as follows:  

 
 

$��5HJXODWRU\�5HJLPH�
 

)LQGLQJ� $�� There is a clear shift from WUDGLWLRQDO� UHJXODWLRQ (primarily reducing tariffs, 
experimenting with competition in wireless telephony, ensuring wireline access for competitors 
and laying the foundation for current rapid roll-out of high speed bandwidth to the homes) to 
IDFLOLWDWLYH� RU� VHOI�UHJXODWLRQ� (e.g. role of market actors and interest groups regarding 
interoperability issues; pricing etc.).  

 
5HFRPPHQGDWLRQ�$���Ministry of Transport and Communications and Ficora should together 
set a common framework for regulatory policy in a self-regulative environment. This framework 
should be set in close collaboration with the relevant stakeholders. ��
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)LQGLQJ� $�� The new EU regulatory framework in electronic communications and the 
subsequent national legislation leaves the regulatory boundaries between the telecom-NRA 
(Ficora), Finnish Competition Authority and Consumer Agency rather unspecified and blurred. 
This has created some anxiety amongst market actors.  

 
5HFRPPHQGDWLRQ� $��� Ficora should continue close collaboration with Finnish Competition 
Authority to come up with clear definition of roles and responsibilities as well as common 
procedures in coordinating regulatory actions. Also, collaboration with the Consumer Agency 
should be deepened. All these regulatory bodies should establish joint information strategy on 
communication regulation.  

�
%��3ROLF\�&KDOOHQJHV  

 
)LQGLQJ� %��� Fast development of broadband is likely to result new inter-ministerial policy 
challenges in the fields of e-government, e-commerce, e-education etc. At present the Finnish 
administration of e-government and e-commerce is dispersed and ill-coordinated.  

 
5HFRPPHQGDWLRQ�%�. Government should set a clear policy for governing services of network 
society and concentrate key policies under common programs. This development should be in 
line with recent plans of setting new horizontal programmes at the government level. This 
requires policy direction and implementation strategy from the whole Government, thus 
implying that the Prime Minister’s Office and the Ministry of Transport and Communications 
must work closely hand in hand, with Ficora in a policy-planning, supporting and – as far as its 
competences go – implementing role. 

 
)LQGLQJ�%�� Ficora, like all NRAs, must have or build a European strategy how to ensure the 
achievement of both national and EU-wide objectives. For an NRA, it is a question of whether to 
follow other MS or to work to influence the application of the EU framework. “For Ficora, there 
will certainly be an incentive to export its decisions”, as one expert put it. 

 
5HFRPPHQGDWLRQ�%�� Ficora should continue its active participation in the design and running 
of EU-level strutrures, such as IRG and ERG. This requires constant updating of its EU policy 
strategy jointly with the Ministry of Transport and Communications. This has also resource 
implications, please see finding and recommendation C4. 

 
)LQGLQJ�%�� The secondary trading of 3G licences will soon be a matter of an intense dialogue 
between the industry, member states and the Commission. It will be conducted mainly in the 
Radio Spectrum Committee and Spectrum Policy Group, and perhaps in the CoCom. The 
Commission is planning D�FRPPXQLFDWLRQ�RQ�WKH�PDWWHU�IRU�HDUO\�����. 

 
5HFRPPHQGDWLRQ� %�� As part of the joint EU strategy of the Ministry of Transport and 
Communications and Ficora, the Finnish Government needs to develop a proactive policy and 
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arguments e.g. by commissioning a study, to defend its position in the debate, which is likely to 
have far-reaching ramifications in the licensing regime in the European markets. 

 
)LQGLQJ�%�� Cyber-security will stay high on the policy agenda in Finland and in the whole EU. 
The Commission has a Draft Communication to set up an agency in the pipeline. Closer 
European co-ordination is advocated by all EU institutions, and the setting up of a ’security 
entity’ (D� (XURSHDQ� &\EHU� 6HFXULW\� 8QLW, as Commissioner Liikanen recently called it) as a 
nexus point for CERTs (the Computer Emergency Rescue Teams) as the most efficient way to 
achieve this objective, is under consideration.  

 
5HFRPPHQGDWLRQ�%�� “Cyber security” – or computer and network security – is dealt with in 
several locations in the Finnish administration for the time being. Ficora has already a significant 
part of the overall responsibility as the leading Finnish CERT, but it should be evaluated if an 
even more concentrated approach could bring better results. 

 
)LQGLQJ�%�� Enlargement will pose a challenge both in terms of concrete implementation of the 
EU-2003 framework and in terms of the new member states adjusting to the work of still 
adolescent EU-level policy-making structures. For the regulatory framework, it means that there 
will be D�JUHDWHU� VSUHDG�RI�PDUNHW� FRQGLWLRQV�DV�RI� ���������. Universal service may pose 
problems as to align the candidate countries to EU-2003. 

 
5HFRPPHQGDWLRQ�%�� As part of the joint EU strategy, it is recommended that Ficora intensifies 
its work and deepens its expertise on the Candidate Countries, especially as regards the Estonian 
and other Baltic telecom markets, as this is in the Finnish national interest and as the Finns’ are 
expected to be Baltic experts. 

 
)LQGLQJ�%�� The EU-2003 framework has postponed a major problem, i.e. we don’t know all of 
its implications to broadcasting. On the other hand, at least as regards the “TV without Frontiers” 
Directive, the competent DG of the Commission, that is, DG Culture, Media and Sport considers 
this particular directive satisfying and will not rush to revise it. 

 
)LQGLQJ�%���Digital TV is an open question in the EU scene. There will be no single date for 
switchover in the EU. Some regulatory measures are under consideration, such as labelling of 
analogue receivers to indicate their usage time. The eEurope 2005 action plan requires the MS to 
produce switchover plans by end 2003. The Commission will present a communication on the 
digital TV switchover in 2003, based on a study that was finished in 2002.  

 
5HFRPPHQGDWLRQ�%���� At the EU-level neither of the findings B5-6 cause immediate concern 
for Ficora or the Finnish policy community in electronic communications. However, both are 
Finnish policy priorities (i.e. a revision the TV directive, a smooth roll-out of digital TV) and 
thus they merit active input by the Ministry and Ficora in the EU bodies. Furthermore, in the 
domestic context the roll-out of digital TV is evidently a major challenge. Therefore, it is 
necessary to prioritise these policy areas and pursue dialogue with all stakeholders. 
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&��2UJDQLVDWLRQDO�GHYHORSPHQW�DQG�SHUIRUPDQFH�PDQDJHPHQW�
 

)LQGLQJ� &�� The overall organisational development of Ficora has been very positive. 
Respondents of the survey as well as experts interviewed share the common opinion that Ficora 
has sharpened its role and image as a leading communication expert in Finland. The main areas 
of development seem to be related in integrating various functions of the agency. At present 
Ficora is more the collection of expertise under one agency rather than forming a solid expert 
position in convergent and integrating field of communication.  

�
5HFRPPHQGDWLRQ�&�. Ficora should set a common strategy to integrate its result units and to 
enhance horizontal co-ordination of activities within the agency.  

 
5HFRPPHQGDWLRQ� &�� Ficora should pilot a matrix-based project organisation with strong 
emphasis on cross-sectoral projects. This would be a concrete mean to tackle the problem of 
disintegration.  

 
5HFRPPHQGDWLRQ�&�� Ficora needs to improve its transparency and quality of internal processes 
and customer relationship management. Establishment of common quality assessment 
framework (e.g. continuous EFQM-based assessment) would enhance the implementation of the 
overall strategy of the agency.  

 
)LQGLQJ�&�� The new EU-2003 framework has resource implications for the NRAs. This has 
two dimensions: Firstly, an effective and efficient participation in the EU-2003 framework 
requires sufficient resources to contribute and influence in the decisions made in the new EU-
level structures. Secondly, the market reviews (ca. 500 in the case of Ficora) and other 
implementation measures require more resources at home. 

 
)LQGLQJ� &�� Some NRAs have solved the resource problem better than others: sound 
benchmarks are provided by Oftel (UK) and NITA (DK). Both have re-organised their structures 
and re-allocated human resources. Moreover, Oftel’s use of project organisation has been a 
useful tool to facilitate a flexible and rapid reaction as to human resources.  

 
5HFRPPHQGDWLRQ�&���. See recommendations C1-C3 above. 

 
)LQGLQJ�&���Digital convergence has already had an impact on the organisational structure of 
Ficora and other NRAs. By way of comparison, in the Federal Communications Commission of 
the US, the current organisational structure has been under scrutiny to adjust it better for the 
conditions of digital and thus regulatory convergence. Rather than organising the FCC into 
traditional industries such as common carrier, cable, mass media, it has recently been suggested 
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that its Bureaus (=Departments) to be re-organised into functions such as oversight of rates, 
spectrum allocation, and universal service provision1. This has not yet been decided, however. 

 
5HFRPPHQGDWLRQ� &�� While Ficora already applies task-based management, which is more 
suitable for the challenges of convergence, in the medium-term it could be useful to review the 
organisational structure in the light of progressing convergence and its impact in the markets of 
telecommunications, broadcasting, and internet-based services.  

 
)LQGLQJ�&���The performance steering between the Ministry of Traffic and Communicatioan and 
Ficora is rather loose. Ministry and Ficora do not make annual performance contracts which does 
not support the transparency of the performance management system. Also Ficora’s annual 
performance targets and indicators should be more precise. Nevertheless, it has to be mentioned 
that otherwise the relationship and communication between the Ministry and Ficora works very 
well due to good personal relations.  

 
5HFRPPHQGDWLRQ�&�. Ministry of Transport and Communication state more clearly ist stretegic 
guidelines and policy priorities and Ficora should develop ist strategic and performance 
mangement system to set more clear performance targets.  

 
 
 

                                                 
1 See especially Martha A. Garcia-Murillo – Ian MacInnes, FCC organisational structure and regulatory 

convergence��7HOHFRPPXQLFDWLRQV�3ROLF\, 25 (2001), 431-452. 
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�

,QWURGXFWLRQ�
 

The present regulatory framework, in effect since 1998, was set up to manage the transition from 
a monopolistic market setting to genuinely competitive markets in the EU telecoms sector. It 
pursues to ensure competitive markets and the rights of new entrants.  

Due to rapid changes in information technology and the upcoming convergence between 
telecommunications, broadcasting and internet-based services, the new EU regulatory framework 
(due to enter force in July 2003, thus named (8����� hereafter) was designed to reinforce 
competition in new, dynamic and often unpredictable markets and, at the same, time to protect 
consumer rights. It is the outcome of extensive public consultation2. 

The EU-2003 regulatory framework is, in the wider context, an essential element of European 
information society policy. Since the Lisbon Summit in March 2000, the strategic goal of the EU 
has been to modernise the European economy and create a dynamic and competitive knowledge-
based economy for the 21st century – or by the year 2010, as the Lisbon Summit boldly stated. 
Last year (2002), several policy initiatives were launched in the information technology sector. 
For instance, a successor policy initiative was created to the largely successful eEurope 2002 
action plan, now revised, updated and called H(XURSH�����; its objectives were endorsed by the 
Heads of State and Government at the Seville European Council on June 2002. Moreover, in 
December 2002 the Commission launched the first call for proposals in the Sixth Research 
Framework Programme. 3 

The EU-2003 framework is based on separate regulation of content and infrastructure and 
incorporates the principle of technological neutrality. It does not regulate content, but only 
electronic communications services and their underlying networks and associated industries, 
covering all transmission infrastructures, including broadcasting infrastructures. The objectives 
and policy tools of EU-2003 are presented below in figure 1. 

 

                                                 
2 The public consultation process included two Commission Green Papers and the 1999 Communications Review 

(COM(1999) 539), and the corresponding Communication (COM(2000) 239) which outlined the EU-2003 Draft 
Directives. Moreover, two rounds of electronic consultation and two public hearings with the stakeholders were 
organised by the Commission. 

3 See for instance: Liikanen, Erkki, $PELWLRQV�IRU�(XURSH¶V�7HOHFRPPXQLFDWLRQV�6HFWRU, speech at the European 
Competitive Telecommunications Association (ECTA), Brussels, 11 December 2002. 
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Figure 1. Objectives and Policy Tools of EU-2003 Regulatory Framework 
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The National Regulatory Authorities, such as Ficora, play a critical role in the design and 
implementation of the EU-2003 framework. To quote Commissioner Erkki Liikanen, responsible  
for enterprise policy and the information society in the European Commission: 

1DWLRQDO�UHJXODWRU\�DXWKRULWLHV�DUH�FULWLFDO� WR� WKH�VXFFHVVIXO� LPSOHPHQWDWLRQ�RI� WKH�QHZ�
IUDPHZRUN��5HJXODWRUV�KDYH�WR�UHPDLQ�IRFXVHG�RQ�WKHLU�REMHFWLYHV��ZKLFK�DUH�WR�SURPRWH�
FRPSHWLWLRQ�� WR� SURWHFW� WKH� FLWL]HQ�� DQG� WR� ZRUN� WR� FRQVROLGDWH� WKH� VLQJOH� PDUNHW��
5HJXODWRUV� PXVW� WDNH� LQWR� DFFRXQW� WKH� QHHG� ERWK� WR� HQFRXUDJH� HIILFLHQW� LQYHVWPHQW� LQ�
LQIUDVWUXFWXUH� DQG� WR� SURPRWH� LQQRYDWLRQ�� 7KLV� ZLOO� KHOS� WR� JXDUDQWHH� WKH� ORQJ� WHUP�
VXVWDLQDELOLW\�RI�WKH�VHFWRU��� 

In this Part I of the report, first the driving forces and next the major provisions of EU-2003 are 
presented, with the view of the tasks of NRAs. Particular attention is paid to the changes due to 
the new concept of Significant Market Power and to the emerging European consultation 
mechanism. Finally, an assessment is made as to their impact on the regulatory practice in the 
member states, and implications for Ficora. 

�

                                                 
4 Liikanen, Erkki, $PELWLRQV�IRU�(XURSH¶V�7HOHFRPPXQLFDWLRQV�6HFWRU, speech at the European Competitive 
Telecommunications Association (ECTA), Brussels, 11 December 2002. 
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��'ULYLQJ�)RUFHV�RI�(8������
The new EU-2003 regulatory framework is a product of the interaction and dynamics created by 
the ongoing economic and technological changes, on the one hand, and prevailing policy 
pressures, on the other hand. These are shown in a nutshell in figure 1. 

Figure 2. Driving Forces of EU-2003 

(&2120,&�$1'�7(&+12/2*,&$/�&+$1*(6
7HFKQRORJLFDO�G\QDPLFV
-digital convergence
-broadband
-wireless
-internet

(8�����

(FRQRPLF�*OREDOLVDWLRQ
-global business alliances
-closed and open networks

-world wide web
-airlines, banks..

2QJRLQJ�0DWXULQJ�/LEHUDOLVDWLRQ
-the single market principles
-impact of EU-1998 telecoms liberalisation
-success story of EU mobile telecom industry 
and mobile liberalisation (1996)

-WTO telecoms agreement 1997
-US deregulation since the early 1980s

regulatory framework for electronic 
communications

- competitiveness of equipment 
and service – providing industry

32/,&<�(;3(5,(1&(6�$1'�%(1&+0$5.6  

The breakthrough of information technology and electronic business5 in the past decade has 
triggered a fundamental HFRQRPLF�WUDQVIRUPDWLRQ in Europe and globally. The bursting of the 
dot-com and telecom bubble in 2001, the ramifications of which are still severely felt, may 
hinder us to see that we are witnessing a long-term transformation of our economies. Its 
WHFKQRORJLFDO� G\QDPLFV are based on digital convergence, broadband deployment, wireless 
solutions and the internet, as shown in figure 3. In parallel, HFRQRPLF� JOREDOLVDWLRQ is 
progressing with the expansion of world trade and foreign direct investment, global business 
alliances, and the spread of closed and open communications networks (the world wide web, the 
closed systems of airlines and banks, etc.). Facing the competitive pressures of globalisation, the 

                                                 
5 This refers to B2B or business-to-business transactions (as a matter of fact, both EHWZHHQ�and LQVLGH�businesses), 

which makes up up to 85-90 % of the volume of electronic business. B2C, business-to-consumer e-commerce, 
which was a subject of a lot of hype in the recent years, has usually been estimated to make up only 10-15 % of 
the total volume of electronic business. 
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EU member states and the Union itself focus on the competitiveness of their information 
technology industries, both equipment-makers, network-producers and service-providers. 

Figure 3. Convergence removes sector boundaries 
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Meanwhile, the SROLF\�H[SHULHQFHV�DQG�EHQFKPDUNV also play a role; they stem mainly from 
the ongoing and maturing liberalisation process of the past two decades. The single market 
principles and the positive outcome of the recent EU-1998 telecom liberalisation are powerful 
forces calling for more simplification and deregulation, supported by the success story of the EU 
mobile telecom industry partly thanks to mobile liberalisation in 1996. The global forces of 
change are not to be neglected, either. The WTO telecom agreement of 1997 has paved the way 
for modest but important liberalisation process beyond the EU and US, in both developed and 
developing countries. The continued US deregulation since the 1980s has been a fundamental 
force to keep liberalisation moving on, and seems to remain as such. 
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��'LUHFWLYHV�DQG�,PSOHPHQWDWLRQ�RI�(8�������
The EU-2003 framework comprises six new legal documents: five Directives and one 
Regulation (the Framework, Access and Interconnection, Authorisation, Universal Service and 
Communications Data Protection Directives, and the Regulation of Local Loop Unbundling).  
The Radio Spectrum Decision, though formally separate, is nevertheless an essential part of the 
whole EU-2003 regulatory package. 7KH�QHZ�'LUHFWLYHV�PXVW�EH�WUDQVSRVHG�LQWR�QDWLRQDO�ODZ�
E\����-XO\�������ZKHQ�WKH\�DUH�GXH�WR�WDNH�IXOO�HIIHFW�LQ�WKH�PDUNHWV�RI�DOO�PHPEHU�VWDWHV��.  
The central document concerning the impact of the new EU-2003 on the National Regulatory 
Authorities (NRAs) is the 'LUHFWLYH� RQ� D� FRPPRQ� UHJXODWRU\� IUDPHZRUN� IRU� HOHFWURQLF�
FRPPXQLFDWLRQ� QHWZRUNV� DQG� VHUYLFHV (2002/21/EC), named ‘Framework Directive’ (FD) 
hereafter. It contains all relevant new provisions of the EU-2003 framework on the functions, 
competencies and duties of the NRAs. The FD responds to convergence by covering all different 
networks and services. It sets out general principles and objectives for the NRAs and establishes 
the horizontal provisions of the EU-2003 package. 

Ficora’s regulatory strategy naturally needs to align with the new EU-2003 framework. The EU-
2003 directives entered into force in April 2002, which left the member states 15 months to bring 
their national regulation into line with the new Directives. The NRAs are currently working 
among themselves and with the Commission to ensure consistency.  

This has evident implications for the NRAs’ LQWHUQDO� processes. Market analyses will be 
obligatory before pro-competition regulatory rules are imposed under the new Directives. 
Consequently, there are two related projects for each NRA, including Ficora: to oversee the 
implementation programme; and to co-ordinate the market analyses. 

In parallel, H[WHUQDOO\ Ficora will work closely with the other NRAs and the Commission, to a 
large extent through the European consultation mechanism (such as the Independent and 
European Regulatory Groups, see section 4.3 below) to ensure consistent application. 

The EU-2003 directive package is presented in a nutshell in Figure 2 below:

                                                 
6 This section is based on the Communication of the Commission (COM(2000) 239), which outline the EU-2003 

Draft Directives, on the Oftel Management Plan for 2002, which is a useful benchmark for the implementation of 
the EU-2003 package, and interviews with officials in Helsinki, Brussels and London. 

7 The Spectrum Decision is essentially a part of the EU-2003 package and will be discussed below. 
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Figure 4. The EU-2003 Directive Package 
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)UDPHZRUN�'LUHFWLYH��)'� 
This Directive forms the foundation for the application of the overall framework, including 
objectives and principles which Ficora and indeed each NRA must take into account in making 
regulatory decisions. Moreover, the Framework Directive stipulates that, in most cases, market 
reviews must be carried out before regulation is imposed, and that regulation is imposed only if 
the market is not effectively competitive. The concept of Significant Market Power has been 
revisited so that it is now equivalent to the competition law concept of dominance.  

Another core provision of the Framework Directive is that it obliges NRAs to consult with the 
Commission and other NRAs before taking decisions. Further, it specifies the procedures that 
should ensure the harmonisation of regulation across Europe.  

The Framework Directive will be discussed in detail in section 4 below. 

$XWKRULVDWLRQ�'LUHFWLYH��$'� 
This Directive abolishes the existing licensing regime. The network and service providers will no 
longer be required to have explicit approval before they can offer services. If the NRA so decide, 
operators may be required to notify of their intention to offer networks and services.  

The Authorisation Directive sets out a maximum list of obligations that can apply to all providers 
of networks and services. These ’general conditions’ will replace existing licence conditions.  
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$FFHVV�DQG�,QWHUFRQQHFWLRQ�'LUHFWLYH��$,'� 
This Directive defines the rules for wholesale business between network and service providers. It 
also defines general obligations which operators must follow when negotiating interconnection. 

This Directive defines the tasks of NRAs, as well as the limits of their discretion, in imposing 
obligations as to access or interconnection. Mostly, such obligations can be imposed only on 
those operators that are analysed to have SMP in the relevant wholesale market.  

8QLYHUVDO�6HUYLFH�'LUHFWLYH��86'� 
The Universal Service Directive stipulates how providers of universal service are to be 
designated, as well as the services these operators are obliged to provide. 

Apart from universal service, the Directive specifies obligations that may be imposed on SMP 
providers in retail markets, much as the AID does for wholesale markets. The USD also includes  
provisions regarding number portability, consumer-operator contacts, and provisions on an out of 
court dispute resolution process.  

'DWD�3URWHFWLRQ�'LUHFWLYH��'3'� 
This directive aims at ensuring protection of privacy in the processing of data in electronic 
communications. However, Member States can, according to the European Convention of 
Human Rights, take measures where this is necessary to safeguard national or public security 
interests or to investigate crime and prosecute criminal offences.  

The Commission has launched initiatives to ensure compatibility between data protection and 
privacy rules on the one hand and law enforcement needs on the other. To that extent an (8�
)RUXP�RQ�&\EHU�FULPH has been set up.  

 

7KH�5HJXODWLRQ�RQ�/RFDO�/RRS�8QEXQGOLQJ�
Since the lack of competition in the local telecom markets was long considered a serious 
bottleneck of the development of the European information society, especially of flat-rate 
internet pricing and the broadband internet connections (and excluded from the EU-1998 
regulatory reform in telecommunications), the Commission acted forcefully in July 2000 to open 
local telecom markets for competition. This was done by proposing a Regulation on Local Loop 
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Unbundling8, which was adopted in record time by the Council and Parliament in December 
2000, and entered into force as of 1 January 2001. 

In practice, unbundling of the local loop – or providing access for new entrants in the copper 
wire between the last switch of the incumbent operator and the customer’s premises – has proved 
to be much more difficult than expected. The results have not been numerically promising, so 
far. This is discussed in Part III (scenarios) in the light of fresh empirical evidence from the 
Commission’s 8th Implementation Report of Telecom Liberalisation, which provides statistics of 
the unbundled lines by member state in 2002. Despite the hurdles hindering results, on the one 
hand, and the serious financial difficulties of many incumbents, the Commission intends to 
proceed to enforce local loop unbundling – by using its powers and the Court’s powers of 
jurisdiction, if needed.  

7KH�6SHFWUXP�'HFLVLRQ�
The Spectrum Decision, which is a complementary part of the EU-2003 Directive Package, aims 
at ensuring the harmonised availability and efficient use of radio spectrum. This is increasingly 
important, since demand for the use of radio spectrum is increasing with the growth of radio-
spectrum-based services. The Spectrum Decision requires establishment of a Radio Spectrum 
Policy Group, which was created by the Commission in July 2002. It will comprise high-level 
representatives from the EU member states and the Commission as well as several observers, and 
it should consult extensively with stakeholders. 

,PSDFW�RI�(8������RQ�15$V¶�3ROLF\�DQG�0DQDJHPHQW 
During the transitional period (from entry into force in April 2002 until transposition of the 
directives into national law by 25 July 2003) each NRA must: 

• work with the stakeholders to transpose the Directives;  

• carry out market reviews; and  

• adjust all its processes and procedures to be in line with the new Directives including the 
introduction of particular procedures to meet NRAs’ obligation to contribute to the 
harmonised application of the new framework across Europe.  

 

 

 

                                                 
8 While a Directive requires national transposition and may take up to 12-18 months, a Regulation is directly 

applicable in the EU member states. The decision to choose a Regulation instead of a Directive shows how 
important  
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Figure 5. Implementation Timetable for Ficora 
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One after the D-Day i.e. the day after the Directives enter into national law: 

• all individual licences will be revoked and the new authorisation regime will apply;  

• all regulatory actions will be carried out under the new Directives. 

 

7KH�PDUNHW�UHYLHZV�
�
As discussed above, EU-2003 will require that each NRA reviews markets, prepares SMP 
designations, and reviews all current regulatory measures in all telecom markets, in order to be 
ready for action when the Directives enter into national law and take full effect. 

The final number of markets and the order in which they are reviewed will depend on a number 
of factors including: 

• Ficora and stakeholder priorities, particularly related to when previous reviews of the 
concerned markets have been carried out;  

• the Commission’s recommendation on market definitions; and  

• the need to co-ordinate decisions with the Commission and other NRAs.  
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During the time of this writing in January 2003, it seems that Ficora will have to conduct all 
in all up to 500 market reviews. The figure is due to the traditionally decentralised or fragmented 
nature of the Finnish telecom market, stemming from the high number of small local (now often 
regional) telephone companies. While there are some 40+ today, at the highest point in the 1930s 
there were 850 local telephone companies.  

 

��.H\�&RQFHSWV�DQG��0DMRU�3URYLVLRQV�RI�(8�������
�2OOL�5HKQ�	�9RONHU�6FKQHLGHU�	�0DUF�7HQE�FNHQ�9��

����0DUNHW�'HILQLWLRQ�DQG�$QDO\VLV�
One major provision of the new EU-2003 framework is the GHILQLWLRQ and subsequent DQDO\VLV�
RI�UHOHYDQW�PDUNHWV concerning undertakings with Significant Market Power (SMP). In order to 
define and analyse the markets correctly, NRAs need to collect information from market 
participants, the competition authorities, NRAs in other member states and the Commission. 
These requests for information should not lead the NRAs to put an over-proportionate burden on 
the companies involved. In addition, the Commission wants the NRAs to make this information 
publicly available, except in cases where confidentiality is required. This asks the NRAs to 
facilitate the exchange of information and, thus, to provide a clearly defined�SRLQW�RI�DFFHVV for 
demands or information provided by the industry. The rights and obligations of the NRAs 
concerning the provision of information are listed in Article 5 of the FD. 

A central aspect of EU-2003 is the creation of FHUWDLQW\ and FRQVLVWHQF\ as regards the actions 
of the NRAs. In this context, the Commission issues soft law in order to harmonise the actions of 
the NRAs. First of all, the Commission provides a 5HFRPPHQGDWLRQ for the definition of 
relevant markets which will be adopted in accordance with the NRAs. This Recommendation 
contains a list with all product and service markets, which the Commission considers to be 
relevant and which should be subject to regulation. The characteristics of the markets identified 
in this Recommendation as well as those defined in specific cases under competition law may 
justify the imposition of regulatory obligations by the NRAs. On the basis of this 
Recommendation, the NRAs define the respective markets in their geographical area. The 
Recommendation shall be regularly reviewed by the Commission. This procedure gives NRAs 
significant flexibility to define relevant national markets and decide whether regulation should 
apply or not. 

Secondly, the ‘&RPPLVVLRQ¶V�*XLGHOLQHV�RQ�PDUNHW�DQDO\VLV�DQG� WKH�DVVHVVPHQW�RI�6LJQLILFDQW�
0DUNHW�3RZHU�XQGHU� WKH�&RPPXQLW\�UHJXODWRU\� IUDPHZRUN� IRU�HOHFWURQLF�FRPPXQLFDWLRQV�DQG�
                                                 
9 This section is, in a revised form, essentially based on an earlier draft by Volkler Schneider and Marc Tenbücken 

for the Final Report on National Comparison of NRAs (which otherwise makes up part II, without this section). 
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VHUYLFHV’10, hereafter named ‘*XLGHOLQHV¶, play an important role in providing standards that 
shall ensure consistent application of the EU-2003 framework across member states. Ideally, a 
coherent application of the Guidelines can ensure equivalent market definitions all over the EU. 
The Guidelines set out the principles that NRAs will use to define markets and analyse effective 
competition. As a proxy for PDUNHW�SRZHU, the Guidelines suggest computing market shares, 
typically based on sales volume or sales value. SMP is normally viewed as being a factor only 
where the market share exceeds 40%. Where the market share exceeds 50%, SMP is assumed to 
be present. The FD instructs the NRAs to apply competition rules in situations where there is one 
company with SMP in a market. Conversely, where competition is effective and no operator is 
deemed to have SMP, regulators are obliged to remove any obligations imposed on carriers 
previously deemed dominant under the current regulatory framework.  

In sum, while analysing these relevant markets and assessing SMP, the NRAs ought to act on the 
basis of markets defined as relevant according to the principles set out in the Recommendation 
and take careful account of the Guidelines. 

����5HJXODWRU\�REOLJDWLRQV�
The EU-2003 framework empowers NRAs to impose important obligations on operators with 
SMP. In this context, the concept of SMP has been radically changed compared to the old 
framework. It is not referring to sector-specific regulation, using the 25% market share threshold, 
any longer, but is based on Commission practice and the European Court of Justice’s 
competition law definition of dominance.  

(1%: The Court of Justice has overruled several of the Commission’s decisions that were based 
on the collective dominance doctrine. It remains to be seen how this will influence competition 
policy in general and its application in electronic communications in particular. Moreover, the 
Commission has proposed far-reaching reforms in merger control.) 

In the case of lack of competition in a market and the existence of SMP, the NRAs are entitled to 
impose appropriate obligations under Articles 8-13 of the $FFHVV�DQG�,QWHUFRQQHFWLRQ�'LUHFWLYH 
(AID)11, also called the ‘15$�WRRONLW‘. This toolkit foresees H[�DQWH regulation at the ZKROHVDOH�
DFFHVV�OHYHO. In detail, Articles 9-13 ask for  

• transparency (Art. 9) 

• non-discrimination (Art. 10) 

• accounting separation (Art. 11) 

                                                 
10 ‘&RPPLVVLRQ¶V� *XLGHOLQHV� RQ� PDUNHW� DQDO\VLV� DQG� WKH� DVVHVVPHQW� RI� 6LJQLILFDQW� 0DUNHW� 3RZHU� XQGHU� WKH�&RPPXQLW\�UHJXODWRU\�IUDPHZRUN�IRU�HOHFWURQLF�FRPPXQLFDWLRQV�DQG�VHUYLFHV’, 9 July 2002. 
11  2002/19/EC, published in OJ L108, 24.4.02, p.7 ff. 
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• access to and use of specific network facilities (Art. 12) 

• cost accounting obligations and price control (Art. 13). 

In this case, it is not necessary for the NRA to demonstrate that SMP has indeed been abused as 
with H[� SRVW regulation. However, all measures under this provision have to be based on the 
nature of the problem identified, proportionate, and justified in relation to the policy objectives 
contained in the FD. Hence, one question that each NRA has to answer is which of the measures 
listed are effective to improve competitive conditions in a market. Another, for how long each of 
these measures shall be applied in order to achieve the desired results. 

In such cases where the desired regulatory results can not be achieved, Article 17 II of the 
8QLYHUVDO�6HUYLFH�'LUHFWLYH (USD) can be employed. This Article aims at the UHWDLO� OHYHO and 
states that in not competitive markets, NRAs can employ retail price cap measures and demand 
from undertakings with SMP to orient their tariffs towards costs. It is therefore a typical H[�SRVW 
regulatory measure. The NRAs will have to provide for retail tariff regulation to prevent any 
undertaking with SMP from setting its tariffs or conditions to the disadvantage of consumers or 
other market participants. 

All other measures on undertakings with SMP beyond those contained in the FD are exceptional 
and are, therefore, subject to DXWKRUL]DWLRQ at Commission. There are however cases, in which 
intervention by NRAs does not rely on the designation of SMP. Article 5 of AID sets out the 
general role of NRAs with respect to access, interconnection and interoperability and their 
corresponding powers to impose obligations on market participants and to resolve disputes. 

����7KH�&RQVXOWDWLRQ�0HFKDQLVP�
According to EU-2003, the Commission retains a YHWR over all decisions of the NRAs 
concerning the definition of relevant markets and the designation of SMP. Articles 6 and 7 of the 
Framework Directive require the NRAs to consult all interested parties on draft measures with a 
significant impact on the relevant national market or the Single Market in the EU. One of these 
provisions that will have a major impact on the work of the NRAs is the requirement to QRWLI\ 
certain draft decisions to the Commission and other NRAs and to give them the RSSRUWXQLW\�WR�
FRPPHQW on them. Article 7 IV of the FD empowers the Commission, after consultation of WKH�
(XURSHDQ� 5HJXODWRUV¶� *URXS� (see below), to demand from a NRA to ZLWKGUDZ� D� GUDIW�
PHDVXUH that aims at defining a relevant market or designating SMP, if such a measure would 
either be against trade between member states or the objectives of the Single Market, or be 
incompatible with Community law. 

A special form of co-ordination of tasks is required for the case of transnational markets. For all 
tasks referring to transnational markets, “[…] the national regulatory authorities concerned shall 
jointly conduct the market analysis taking the utmost account of the Guidelines and decide on 
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any imposition, maintenance, amendment or withdrawal of regulatory obligations referred to in 
paragraph 2 of this Article in a concerted fashion” (Art. 16 V of FD). 

In principle, the EU could have three distinct ways and means to apply the Community law in 
the field of electronic communications. In the one end of the spectrum, the EU could in theory 
establish D� (XURSHDQ� 5HJXODWRU\� $XWKRULW\� �(5$�, which would regulate centrally from 
Brussels; this has in the past been called for by e.g. the European Parliament and some 
researchers. In the other end of the spectrum, the EU FRXOG�UHO\�PHUHO\�RQ�WKH�15$V�ZLWKRXW�
DQ\�(8�OHYHO� FR�RUGLQDWLRQ. Instead of these two extreme alternatives, a third way has been 
chosen in EU-2003: that is, WKH� (8������ FUHDWHV� D� FRQVXOWDWLRQ�PHFKDQLVP� RI� ����� �VRRQ�
������ L�H�� DIWHU� HQODUJHPHQW�� FRPSRVHG� RI� UHSUHVHQWDWLYHV� RI� WKH�0HPEHU� 6WDWHV� DQG� WKH�
&RPPLVVLRQ. This pursues to ensure a sufficient degree of both harmonisation and flexibility.  

The Commission published in July its Decision to establish a group of European independent 
regulatory authorities �(5*�� RU� WKH� (XURSHDQ� 5HJXODWRUV¶� *URXS� to advise and assist the 
Commission in consolidating the internal market for electronic communications networks and 
services. The NRAs themselves, however, would like to maintain the institutions of WKH�
,QGHSHQGHQW�5HJXODWRUV�*URXS��,5*�, which is regarded by many as capable of fulfilling the 
tasks assigned to ERG. As a showpiece of the prevalence of IRG, the group discussed the 
definition of mobile termination markets in its September 2002 meeting, concluding that “given 
the new EU regulatory framework, the majority of IRG members are in favour of the single 
network market definition in which the relevant market is defined as call termination on 
individual mobile networks [instead of a national market for termination]”12. This is bound to 
have an impact on the Commission’s approach to regulation in cases where it could use its veto 
powers. To further strengthen its prevalence, IRG decided to welcome the NRAs of the first-
wave 10 candidate countries (those expected to join the EU in May 2004) as IRG members as of 
1 January 200313.  

IRG (that is, in effect the NRAs) also discussed the newly established ERG in its September 
meeting. The press release coins well the NRAs’ prevailing attitude towards the Commission 
proposal and towards the ERG: 

7KHUH�ZDV�JHQHUDO�DJUHHPHQW� WKDW�(5*�FDQ�EHFRPH�DQ� LPSRUWDQW�SODWIRUP� IRU� IXUWKHU�
FR�RSHUDWLRQ� EHWZHHQ� (XURSHDQ� LQGHSHQGHQW� FRPPXQLFDWLRQV� UHJXODWRUV� DQG� WKH�
&RPPLVVLRQ�� ,5*�«�KDV�EHHQ�DQ�DSSURSULDWH� IRUXP� WR� HQVXUH� WKH� W\SH�RI� FRRSHUDWLRQ�
DQG� FRRUGLQDWLRQ� EHWZHHQ� UHJXODWRUV� WKDW� WKH� (XURSHDQ� PDUNHW� IRU� HOHFWURQLF�
FRPPXQLFDWLRQV�QHHGV��)RU�WKHVH�UHDVRQV��DQG�FRQVLGHULQJ�DOO�SUHYLRXV�DQG�FXUUHQW�ZRUN�
GRQH�� ,5*� KDV� GHFLGHG� WR� FRQWLQXH� DQG� UHLQIRUFH� LWV� RZQ� DFWLYLWLHV��,5*�PHPEHUV�ZLOO�

                                                 
12 Press release of the IRG plenary meeting, 16-17 September 2002, Helsinki; on the Ficora website. 
13 Press release of the IRG plenary meeting, 21-22 November 2002, Helsinki; on the Ficora website. 
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DOVR�SDUWLFLSDWH�LQ�(5*�DQG�ZRXOG�KRSH�WKDW�WKLV�*URXS�ZLOO�LQ�WLPH�EHFRPH�DQ�HIILFLHQW�
ERG\��VDWLVI\LQJ�WKH�QHHGV�RI�WKH�(XURSHDQ�PDUNHW�SODFH�����

Despite this sort of significant scepticism, a clear majority of the Member States and the 
Commission maintain that they indeed want to make the ERG work effectively and efficiently 
for the purposes of EU-level co-ordination and harmonisation. On the basis of our interviews, the 
Commission has no plans to backtrack from its chosen emphasis to make the ERG a critical tool 
for the implementation of the EU-2003 framework. Yet, the Commission has to take the 
independent-minded approach of IRG duly into account. 

Another EU-level decision-making structure will be WKH�+LJK�/HYHO�6SHFWUXP�*URXS, which 
will be entrusted to act for the harmonisation of spectrum policy in Europe. It will be created by 
the end of 2002 and begin meeting early 2003. 

����&RQFHSW�RI�6LJQLILFDQW�0DUNHW�3RZHU�
One of the major changes inherent in the EU-2003 framework relates to the concept of 
significant market power. The current framework uses a sector-specific approach, attributing 
SMP to a company when having a 25% market share. The new EU-2003 framework, however, 
ceases to employ this clear quantitative measure. It moves away from sector-specific regulation 
to a Community competition law approach and introduces a QHZ�603�GHILQLWLRQ based on the 
concept of dominance as in general EU competition law. According to the new concept, ³DQ�
XQGHUWDNLQJ�VKDOO�EH�GHHPHG� WR�KDYH�VLJQLILFDQW�PDUNHW�SRZHU� LI�� HLWKHU� LQGLYLGXDOO\�RU� MRLQWO\�
ZLWK�RWKHUV��LW�HQMR\V�D�SRVLWLRQ�HTXLYDOHQW�WR�GRPLQDQFH��WKDW�LV�WR�VD\�D�SRVLWLRQ�RI�HFRQRPLF�
VWUHQJWK�DIIRUGLQJ�LW�WKH�SRZHU�WR�EHKDYH�WR�DQ�DSSUHFLDEOH�H[WHQW�LQGHSHQGHQWO\�RI�FRPSHWLWRUV��
FXVWRPHUV�DQG�XOWLPDWHO\�FRQVXPHUV´ (Art. 14 II of FD).15 This is the definition that is ascribed 
to the concept of dominant position in Article 82 of the EC Treaty by the European Court of 
Justice (ECJ).16 Thus, NRAs will have to make sure that their decisions are in line with the 
practice of the Commission and the jurisprudence of the ECJ. Compared to the provisions of the 
current regulatory framework, the new concept of SMP will not change much as regards the 
flexibility in interpretation for the NRAs, especially in combination with Article 16 FD. 

However, there are several problems inherent in this new concept of SMP. One problem is the 
growing FRPSOH[LW\ of market analyses conducted by the NRAs. The Commission Guidelines 
suggest that market share can be measured using volume or value sales. There is, however, a 
range of other measures for determining market power. Thus, if these different methodologies 
are combined with the concepts of leverage of market power and joint dominance, the 
complexity of market analysis will increase significantly.  

                                                 
14 Press release of the IRG plenary meeting, 16-17 September 2002, Helsinki; on the Ficora website. 
15  2002/21/EC, published in OJ L108, 24.4.02, p.33 ff. 
16  Case 27/76 8QLWHG�%UDQGV�YV��&RPPLVVLRQ. 
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Another problem is the attribution of a market as being relevant for assessing SMP. NRAs have 
to carry out market analysis on the basis of clearly defined standards set by the new EU-2003 
package and the Recommendation. In principle, this would appear to represent appropriate 
guidance. In practice, however, it may be difficult for NRAs to determine whether the imposition 
of ex ante regulation is appropriate or not, and it is natural to wonder whether different NRAs 
will be able to apply this guidance in a consistent way across the EU.  

A further problem that could arise is the fact that H[�DQWH assessment of SMP calls for certain 
PHWKRGRORJLFDO�DGMXVWPHQWV to be made. The reason is that the assumptions and expectations 
for assessing SMP H[� DQWH are different from those of the general competition authorities 
applying Article 82 TEU H[�SRVW. 
Last but not least, the question of applying the SMP-concept to HPHUJLQJ� PDUNHWV could 
become even more problematic in the future. There is a risk in regard to new services. A 
provider of a new service might initially, likely because of a first mover advantage, possess a 
large market share of a tiny, emerging market. If this were to be interpreted as SMP, there is a 
risk that the regulatory provisions impede competitive entry instead of fostering it. The 
Guidelines recognise this, and note that emerging markets “VKRXOG� QRW� EH� VXEMHFW� WR�
LQDSSURSULDWH� H[�DQWH� UHJXODWLRQ�� 7KLV� LV� EHFDXVH� SUHPDWXUH� LPSRVLWLRQ� RI� H[� DQWH� UHJXODWLRQ�
PD\� XQGXO\� LQIOXHQFH� WKH� FRPSHWLWLYH� FRQGLWLRQV� WDNLQJ� VKDSH� ZLWKLQ� D� QHZ� DQG� HPHUJLQJ�
PDUNHW�� $W� WKH� VDPH� WLPH�� IRUHFORVXUH� RI� VXFK� HPHUJLQJ� PDUNHWV� E\� WKH� OHDGLQJ� XQGHUWDNLQJ�
VKRXOG�EH�SUHYHQWHG” (§ 32 Guidelines). 

 

��$VVHVVPHQW�RI�WKH�1HZ�(8������5HJXODWRU\�)UDPHZRUN�
The new EU-2003 framework is a compromise between centralisation of regulatory power in the 
EU and preservation of regulatory autonomy of the member states. Taking all its provisions into 
consideration, the new framework is likely to increase centralisation. The tension between 
centralization and decentralization may pose problems for the implementation of the distinct 
regulatory provisions in the member states. The NRAs will therefore have to apply the new 
framework extremely carefully and sensitively in order not to undermine the balance between 
“regulation made in Brussels” and regulation made in the member countries. Nevertheless, it is 
difficult to assess how individual regulatory instruments and co-ordination mechanisms will 
work in practice. 

The new EU-2003 framework is technology-neutral and has been designed for different and 
indefinite kinds of new markets that should attract investment and foster economic growth. 
Today, quick decisions are of central importance in fast-moving markets such as those of 
telecommunications. Time-consuming disputes can decrease business confidence and lead to 
divestment. Especially mobile network operators are sensitive to regulatory intervention due to 
the current uncertain surrounding and the commercial viability of 3G markets. High prices for 
UMTS licences have caused these operators to be wary of any regulatory intervention that might 
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levy new costs on the industry. Wrong regulatory steps following the entering into force of EU-
2003 next year could, however, cause market participants, and especially network operators, to 
scale back investment, accelerate supply-side consolidation (horizontal integration), or result in 
long-lasting legal disputes which, in turn, might hamper a positive market development. 

In order to prevent these scenarios from happening, the new framework is designed to be broader 
and more flexible in its application than the existing legislation. It will thus be ready to address 
problems in newly emerging telecommunications markets more effectively. This is largely the 
task of the new 15+1 construction, the consultation mechanism based on the Communications 
Committee and the European Regulators’ Group, as described above. 

Nevertheless, the EU-2003 framework is much more complex and, hence, complicated to 
interpret and to apply. Therefore, concerns over the consistency in its application and 
interpretation could be raised. Another worry is that NRAs might define markets too tightly, so 
that mainly all market participants become subject to SMP designation. 

In general, regulation based on concepts of market power, such as the SMP concept, provide 
flexibility on deciding when to regulate and when not. While this flexibility can be interpreted as 
a source of discretion that is subject to manipulation, it is nevertheless an important potential 
policy tool, since the telecom markets in the EU member states are developing dynamically. It is 
sometimes argued that European regulation is made adapted to the slowest developing market in 
the EU. This will not become any better, if, by removing the SMP concept, the flexibility for the 
NRAs would disappear and be substituted for an approach that exactly foresees which issues to 
regulate and which not, and that applies to all member states. The designation of market power, 
based on different market definitions case by case, should provide a sound basis for reacting to a 
converging marketplace where relevant markets and substitution ability of different products 
cannot be foreseen. 

Measures regarding SMP-undertakings are more explicit in the EU-2003 framework, but their 
application, in turn, leaves more discretion for NRAs to apply country- and market-specific 
regulatory instruments. With the experience form the current framework, as regards for example 
numerous disputes on interconnection, it seems obvious that EU-2003 will add complexity due 
to the required market analysis and consultation mechanisms under Article 7 FD. There are, 
however, different views as to whether the EU-2003 framework will decrease or increase 
regulation, as least in the short- or medium-term. Below, we outline both a “Fear Curve” and a 
“Wish Curve” regarding the possible future degree of regulation in Finland and in Europe. 
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Figure 6. De-regulation or re-regulation  
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What is more, operators are in general not very positive about cost-oriented regulation. An 
application of such measures (Article 17 USD) could result in strong opposition from the 
industry. Hence, cost-orientation needs to be fair and flexible at the same time, because 
otherwise smaller operators would suffer over-proportionally more than national incumbents. In 
addition, asymmetric regulation will be necessary to apply for NRAs also in the future. The main 
reason is that non-discriminatory regulation might harm incentives to develop new and 
innovative solutions and, thus, hamper positive market development. 

It can further be expected that the application of EU-2003 leads to a lack of legal certainty in the 
telecommunications markets of the member states. The reasons are twofold: 

1. In the future, NRAs have to apply regulatory measures in a competition law 
environment with which they are unfamiliar. One example is the assessment of 
SMP on the basis of the new concept. 

2. National competition authorities, in turn, have to become involved in a 
telecommunication-specific environment with which they are equally unfamiliar. 
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The increased flexibility in combination with new and significant powers granted to the NRAs, 
through, for example, the NRA toolkit, might foster this uncertainty. In addition, regulatory 
decisions will be harder to reach under a general competition law approach, which is more 
complex in nature than sector-specific regulatory rules. But market participants that operate 
across borders in a global telecommunications environment ask for legal certainty and 
transparency in its application. Reduced certainty of regulatory environments and, thus, a lack of 
mutual trust may lead to the scaling down of investment. 

As it has been demonstrated above, the NRAs possess much discretion in relation to operators 
with significant market power. Hence, it will be central for a positive market development that  

1. rules will be applied consistently across all EU member states, 

2. intervention encourages all parties involved to share risk and reward, 

3. all parties accept an efficient and transparent dispute resolution process. 

The acceptance of the dispute resolution process by market participants could be enhanced if 
NRAs allow modes of self-regulation in the industry. Network operators, for example, could 
develop codes in relation to access to their networks or dispute handling, thus increasing the 
speed of decisions. Also co-regulation between NRAs and the industry should be explored. Both 
modes could help to reduce the number of disputes H[�DQWH. 

Thus, one major aspect for future NRA regulation is the improvement of certainty and 
consistency as regards the application of the EU regulatory framework by the member states. 
The Commission Guidelines are central in this respect. An uniformed application by all NRAs 
can help to improve legal certainty for market participants. To this end, EU-wide consultation 
mechanisms, like CoCom or the ERG, should be used in order to ensure a thorough exchange of 
views and experiences. What is more, the Commission could support fostering an higher level of 
certainty by issuing regular guidance papers based on frequent reviews of the application of the 
new EU-2003 framework.   
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��&RQFOXVLRQV�DQG�,PSOLFDWLRQV�IRU�)LFRUD�
1. The new EU-2003 regulatory framework in electronic communications and its subsequent 
national implementation aim at simplifying and streamlining regulation. While the new EU 
framework may achieve this objective on average for the whole EU, it does not always take into 
account diverse circumstances in distinct member states, especially those who have liberalised 
their telecom markets early – such as Finland. In the Finnish case the EU-2003 framework runs a 
risk of increased regulation, as described above in the figure on the “one or two humps” – the 
risk is “UH�regulation instead of GHregulation”. 

Thus, to facilitate business dynamism and to further consumer choice in the field of electronic 
communications, Ficora should aim at applying the EU-2003 framework as lightly and 
pragmatically as possible, while ensuring that its objectives will be achieved. 

2. The new EU regulatory framework and the national legislation leaves the regulatory 
boundaries between the national communications regulatory authority (Ficora) and the national 
competition authority (Kilpailuvirasto) unspecified and blurred (the same problem prevails at the 
EU level and other member states). This unclarity has created some anxiety amongst market 
actors. Furthermore, it has been recognised by the Commission as a major potential problem. 
Therefore, Article 16(1) of the Framework Directive requires NRAs to associate NCAs with the 
market analysis as appropriate. More precisely, each EU member states should put in place the 
necessary procedures to guarantee that the analysis under Article 16 of the FD is carried out 
effectively. 

Consequently, Ficora should continue close collaboration with Competition Authority and come 
up with clear definition of roles and tasks, and coordinated common procedures. Collaboration 
with the  Consumer Agency (Kuluttajavirasto) should also be deepened. All these regulatory 
bodies should establish a joint information strategy on communications regulation.  

3. Ficora, like all NRAs, must have or build a European strategy on how to achieve both national 
and EU-wide objectives. For an NRA, it is a matter of if one only follows the others (and the 
Commission) or if one aims at influencing the application of the EU framework. To quote an 
expert, “For Ficora, there will certainly be an incentive to export its decisions”.  

Therefore, Ficora should continue its active role in the design and work of the EU-level 
structures, such as the Independent Regulators’ Group (IRG) and the more formal European 
Regulators’ Group (ERG). Ficora needs to constantly update its EU  strategy jointly with the 
Ministry of Transport and Communications. This has resource implications.  

Another European forum, likely to be established soon, will be an H(XURSH� 6WHHULQJ�*URXS, 
which the Commission has proposed in its proposal for the eEurope 2005 action plan. The 
steering group would monitor progress on the eEurope action plan and provide a forum to 
exchange experiences. The Finnish Government should decide on its participation in the same 
context as it, possibly, re-organises the policy-making structures of national information society 
policy (see the report on institutional evaluation of Ficora). 
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4. The new EU-2003 framework has two types of resource implications. Firstly, an effective 
participation in the EU-2003 framework requires sufficient resources to contribute to the 
decisions in the new EU-level structures. Secondly, the market reviews (theoretically, up to 500 
in the case of Ficora) and other implementation measures require more resources at home. Due 
to resource limitations, Ficora is for the moment only able to react to compulsory tasks, not able 
to proactively tackle emerging challenges. 

Ficora should strengthen its capacity to carry out the market reviews. This will require e.g. 
contracting more experts to conduct economic analysis in the short and medium term. 

5. Some NRAs have solved the resource problem better than others: sound benchmarks are 
provided by Oftel (UK) and NITA (DK). Both have re-organised their structures and re-allocated 
human resources. Moreover, Oftel’s use of project organisation has been a useful tool to 
facilitate a flexible and rapid reaction as to human resources. �
The project organisation model can be further developed in the case of Ficora especially by 
increasing horizontal mobility between functional units. In recruitment, this implies that the 
emphasis should on recruiting experts with multiple skills. 

6. The secondary trading of 3G licences will soon be a matter of an intense dialogue between the 
industry, member states and the Commission. It will be conducted mainly in the Radio Spectrum 
Committee and Spectrum Policy Group, and perhaps in the CoCom. The Commission is 
planning a communication on the matter for early 2003.  

As part of the joint EU strategy of the Ministry of Transport and Communications and Ficora, 
the Finnish Government needs to develop a proactive policy and arguments e.g. by 
commissioning a study, to defend its position in the debate, which is likely to have far-reaching 
ramifications in the licensing regime in the European markets.�
7. Cyber-security will stay high on the policy agenda in Finland and in the whole EU. The 
Commission has a Draft Communication to set up an agency in the pipeline. Closer European 
co-ordination is advocated by all EU institutions, and the setting up of a 'security entity' (a 
European Cyber Security Unit, as Commissioner Liikanen recently called it) as a nexus point for 
CERTs (the Computer Emergency Rescue Teams) as the most efficient way to achieve this 
objective, is under consideration.  

“Cyber security” – or computer and network security – is dealt with in several locations in the 
Finnish administration for the time being. Ficora has already a significant part of the overall 
responsibility as the leading Finnish CERT, but it should be evaluated if an even more 
concentrated approach could bring better results. 

8. Enlargement will pose a challenge both in terms of concrete implementation of the EU-2003 
framework and in terms of the new member states adjusting to the work of still adolescent EU-
level policy-making structures. For the regulatory framework, it means that there will be a 
greater spread of market conditions as of 2004/2005. Universal service may pose problems as to 
align the candidate countries to EU-2003.  
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As part of the joint EU strategy, it is recommended that Ficora intensifies its work in and 
deepens its expertise on the candidate countries, especially as regards the Estonian and other 
Baltic telecom markets, as this is in the Finnish interest and as the Finns’ are expected to be 
Baltic experts. While exporting Finnish expertise in telecom regulation, at home Ficora should 
not over-regulate the telecom market with the new EU-2003 framework, and thus weaken 
Finland’s position in the European market. 
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�
,QWURGXFWLRQ��
This report is about the different national approaches to regulation of the telecommunications 
market in the European Union. It should provide a context for the evaluation of the future 
development of FICORA, the Finnish Communications Regulatory Authority, formerly named 
Telecommunications Administration Centre (TAC). In detail, the tasks were to: 

 

1. compare the structures and functions of National Regulatory Authorities in 
the 15 EU member states 

2. evaluate the impact of the new Common Regulatory Framework of the 
European Union on national regulation environments 

3. provide some general ideas about regulation policy and future 
developments. 

Hence, the following report compares the market environments, regulatory frameworks and 
corresponding institutional configurations in the telecommunications sector of all 15 EU member 
states. The comparison is based on a data set that has been exclusively gathered for the project. It 
contains information about the national markets, the institutional structure and the regulatory 
functions of the 15 National Regulatory Authorities (NRA). The data set can be found in 
Appendix 1.  

Cross-country analysis of these data helps us to compare distinct national approaches to the 
regulation of the telecommunications market between EU countries. It is further employed to 
find general patterns of regulatory approaches and specific institutional designs that have 
developed over time. These general patterns are presented in part 1.4. With the help of cluster 
analysis, a statistical instrument that manages to identify and plot distinct families of NRAs 
within the European Union. After the cross-national macro comparison, part 2 presents a detailed 
micro-analysis of five distinct regulatory approaches from Denmark, Germany, France, the 
Netherlands and the United Kingdom in form of a compact case study design. It provides further 
information about similarities and differences between regulatory authorities in distinct countries 
of the EU, which belong to different families of NRAs. The third part analyses the content of the 
new Common Regulatory Framework in the EU as regards to its central new provisions and the 
concept of significant market power. It also assesses the framework’s impact on national 
regulatory policies and international co-operation. The report finishes with a short conclusion 
summarising the most important points raised in the paper. 
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�� 15$�0DFUR�&RPSDULVRQ�
Technological development and market liberalisation have significantly transformed the sector 
of telecommunications of all national economies in the European Union since the mid 1980s. 
This transformation, in turn, has forced the member states to rethink the role of their national 
regulatory institutions, which need to adapt quickly to the demands of liberalised markets. 
Hence, the need to ensure competitive markets for new entrants and for consumers alike was the 
reason for the creation of new and independent regulatory authorities and the implementation of 
new regulatory rules such as licensing, numbering, interconnection, universal service, and rights 
of way. Harmonisation had been brought on the way by the Commission which has developed a 
common regulatory framework for all countries in the EU. 

In day-to-day practice, the NRAs have to exercise the implementation of the regulatory 
framework of the EU. They are dealing with issues of loop-unbundling, interconnection disputes 
or licensing of 3G mobile networks. NRAs further face a growing number of consumer 
complaints. OFTEL, the British regulatory authority, alone has to deal with around 80.000 
complaints every year. Therefore, NRAs quickly have to adjust their administrative structures to 
be able to handle the challenges that emerge from a fast growing market. In addition, the 
convergence of telephony, broadcasting and Internet-based services demand responses from 
governments as regards the co-operation or fusion of regulatory authorities which are responsible 
for their respective sectors. 

No doubt, national regulatory authorities all over the European Union have been the major 
promoters of liberalisation and effective competition. Despite all harmonisation initiatives of the 
past, however, we find today a wide variation in how countries have structured regulatory 
institutions and the responsibilities they have given them in furthering the transition from 
monopolistic to fully competitive markets. Nonetheless, there have been three major trends: 

1. All EU countries have established sector-specific independent regulators 

2. Competition authorities have been granted an enhanced role in the 
telecommunications sector 

3. More and more countries are taking the integration of regulatory institutions 
in telecommunications and broadcasting into account. 

The following macro comparison starts with a description of the market and regulatory 
environment in the 15 EU member states. It proceeds with a comparison of the institutional 
structures of the NRA. The third section demonstrates the differences and similarities between 
the NRAs as regards the regulatory competencies and functions. The major results of this part 
are summarised in form of a quantitative analysis and corresponding graphical representation 
with the help of a cluster analysis. 
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�����0DUNHW�(QYLURQPHQW�DQG�5HJXODWRU\�)UDPHZRUN�
With all countries in the EU having initialised liberalisation steps in the 1980s and 1990s, 
regulatory and market structures are increasingly VLPLODU across member states. The typical 
country is characterised by  

• free entry in most markets 

• a small but rising share of new entrants exerting significant competitive pressure on the 
PTO 

• a sectoral regulatory agency managing pre-established interconnection rights, setting 
terms and conditions for network access, overseeing (mostly incentive-based) retail and 
(mostly cost-based) access price regulation and sharing with a government department 
entry, pricing and consumer policies, as well as dispute resolution. 

�
0DUNHW�/LEHUDOLVDWLRQ�
After early liberalisation experiences in first mover countries, a large consensus emerged that 
excessive state interference and unduly restrictive and obsolete regulations were preventing 
consumers from reaping the benefits of technical progress. It was further felt that the lack of 
competition in telecommunication services was hampering innovation, product differentiation 
and the translation of lower costs into prices for consumers. As it is shown in several analyses, 
EU countries can be grouped in clusters according to their liberalisation and privatisation 
policies. The analyses show that among the most liberal countries are the 8QLWHG .LQJGRP, 
'HQPDUN, and 6ZHGHQ and among the most restrictive are $XVWULD� *UHHFH, and /X[HPERXUJ. 
As can be seen from Figure 1 below, until the end of 1998, 13 out of 15 EU countries had 
liberalised their market for fixed-voice telephony. Only two members of the EU have maintain 
legal monopolies in that market until recently. 3RUWXJDO�and *UHHFH�have opened their markets 
for competition in 2000 and 2001, respectively. Value added services, on the other hand, have 
already been competitive all over the European Union since the mid 1990s. In the market for 
mobile telephony no country maintains a monopoly any longer, with /X[HPERXUJ being the last 
member that has allow full competitive access in 1998. 

After the 8QLWHG�.LQJGRP had liberalised its market for fixed-voice telephony in 1984, being 
the first mover, there has been a period of almost ten years until the second country has opened 
its market for competition. In 1993, )LQODQG was not yet member of the European Union. Also 
6ZHGHQ, which liberalised its market in 1994, was at the time not yet full member of the Union. 
The third Scandinavian country to follow was 'HQPDUN in 1996. Except for the 1HWKHUODQGV, 
all other EU members have begun to open their markets after the year 1998. This development is 
due to the liberalisation requirements of the European legal framework for the sector of 
telecommunications which had to be met by the member states from 1st January 1998. The 
Commission Directive regarding the implementation of full competition in telecommunications 
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markets, Directive 96/19/EC, imposed the duty on most member states to allow full competition 
in public fixed-voice telephony and over the fixed-line infrastructure.17  

 

Figure 1: Market Liberalisation and NRA Foundation 

     

As Figure 1 above also illustrates, all EU countries have created a formally independent NRA 
before official market liberalisation came into effect. This is indicated by the red “foundation 
line” which clearly runs to the left of the blue “liberalisation line” for all countries except for the 
8QLWHG�.LQJGRP, 6ZHGHQ, the 1HWKHUODQGV and *HUPDQ\. Those countries have created the 
sector regulator the same year the telecommunications market was officially liberalised. Most 
interestingly, 3RUWXJDO and *UHHFH have already set up a formally independent sector regulator 
eleven and eight years, respectively, before liberalisation in the telecommunications market of 
both countries started. 

As experience has shown, it can take rather long to translate changes in the regulatory structure 
into changes in the market structure. In two EU countries, )LQODQG and the 8QLWHG�.LQJGRP, in 
which liberalisation has progressed much faster than in the rest, these market shares are 
substantially smaller and the market structure has changed much faster. In average, the markets 
for mobile telecommunication were opened for competition significantly earlier than those for 
fixed-voice telephony. In some countries, such as )UDQFH or 3RUWXJDO, the mobile telephony 
markets were liberalised almost ten years before the fixed-voice telephony markets. This 

                                                 
17 Temporary derogation exists for member states with small or underdeveloped networks. 

0

2

4

6

8

10

12

14

16

1980 1981 1982 1983 1984 1985 1986 1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002

<HDU

0D
UNH

WV�O
LEH

UDO
LVH

G��
)R

XQ
GDW

LRQ
�RI

�15
$

0DUNHW�OLEHUDOLVHG )RXQGDWLRQ�RI�15$

A, B, F, D, IRE, 
I, LUX, and ES 

UK 

FIN, S 
DK 

NL 

P 
GR 

P

UK 
FIN 

DK 

B, GR, S 
I 

A, F, IRE, LUX, 
NL, and ES 

D



 

 

    39

development can be explained by the fact that for traditional fixed-voice telephony competitive 
market conditions had to be created from a monopolistic situation with a very powerful 
incumbent being the market dominator. The mobile market started right away with a competitive 
market environment and technological innovations which were new for all market participants 
alike. 

 

6WDWH�2ZQHUVKLS�
As depicted in Figure 2 below, almost all countries have privatised the majority part of their 
former PTO. As of the end of 2002, the only countries in the European Union in which the state 
still possesses more than 50% of all shares of the former PTO are %HOJLXP with %HOJDFRP, 
)LQODQG with 6RQHUD18, )UDQFH with )UDQFH�7pOpFRP, /X[HPERXUJ with 3	7�/X[HPERXUJ and 
6ZHGHQ with 7HOLD. The French government would like to reduce its shareholding in )UDQFH�
7pOpFRP, but due to national legislation it is currently not empowered to reduce it below 50%. 
Besides, also political reasons make it currently impossible for the state to reduce its 
shareholding significantly since )UDQFH�7pOpFRP is in a deep financial crisis due to enormous 
debts of around 80 Bill. Euros. Problematically, in some countries, foreign investors are still 
facing legal problems when trying to acquire shares of the national incumbent. For instance, the 
acquisition of shares of the PTO, the size of each individual shareholding as well as the control 
over these shares by foreign investors is often constrained. In contrast, 'HQPDUN, ,UHODQG, 
6SDLQ and the 8QLWHG�.LQJGRP all have fully privatised their former PTO.  

�
*HQHUDO�5HJXODWRU\�6WUXFWXUH 
Until the mid 1980s, in all EU countries H[FHSW� WKH� 8QLWHG� .LQJGRP, a Ministry was 
responsible for the regulation of telecommunication. In almost all countries, the Ministry was at 
the same time also the operator for telecommunication services, so that there was GH� IDFWR no 
regulation at all.19 With the first major liberalisation steps that were organised across almost all 
EU member states at the end of the 1980s, regulatory institutions separate from all commercial 
interests were required. Two strategies were employed to ensure the separation of the regulatory 
institution from all interested parties: 

1. full privatisation of the Public Telecommunications Operator (PTO) 

2. the establishment of an independent regulatory authority. 

Since the first way proved to be relatively hard to achieve, up until today, all 15 EU member 
countries have established formally independent National Regulatory Authorities (NRA) that are 

                                                 
18 Currently, the Finnish government is about to sell its remaining shares of 6RQHUD due to a merger of the latter with  

the Swedish telecommunications company 7HOLD. After the GH�MXUH completion of the merger, this would leave the 
Finnish part of the newly created company in a state of full privatisation. 

19  In this context, ‘regulation’ is used for any form of sectoral governance that is independent from state 
interference. It has to be sharply distinguished from forms of DGPLQLVWUDWLYH�JXLGDQFH that were exerted during 
times of state monopoly by the responsible Ministry. 
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not part of the responsible sector Ministry. The EU Directive for Open Network Provision (ONP) 
asked all member states to notify their designated NRAs to the Commission by the end of 1996. 
In the ONP Directive, NRAs are defined as “[7@KH�ERG\�RU�ERGLHV�LQ�HDFK�0HPEHU�6WDWH��OHJDOO\�
GLVWLQFW�DQG�IXQFWLRQDOO\�LQGHSHQGHQW�RI�WKH�WHOHFRPPXQLFDWLRQV�RUJDQLVDWLRQV��HQWUXVWHG�E\�WKDW�
0HPEHU�6WDWH��LQWHU�DOLD��ZLWK�WKH�UHJXODWRU\�IXQFWLRQV�DGGUHVVHG�LQ�WKH�'LUHFWLYH´��
�
Figure 2: State ownership  

           

     Note: Data for 2001. 

 

Almost all countries regulate interconnection charges as well as consumer retail prices. Retail 
price regulation is often LQFHQWLYH�EDVHG, usually through some variant of the price-cap 
mechanism, while regulation of interconnection charges is FRVW�EDVHG. The move to incentive-
based regulation of retail prices and cost-based regulation of interconnection charges happened 
just recently. However, these countries have quite different approaches to mobile 
communication, maybe reflecting the more heterogeneous market environments. 

Regulatory reform in the 15 EU countries has affected politics and the institutional setting to a 
somewhat different degree. As can be seen from Table 1, sector (industry) regulators are very 
common throughout the Union. In 9 of the 15 members, responsibilities for the regulation of the 
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telecommunications sector are shared among three distinct organisations, the Ministry, the sector 
regulator and the competition authority.20 While the former two usually share competencies in 
the field of prices, interconnection, dispute resolution or consumer policy, the latter often 
remains exclusively responsible for merger activity or the abuse of a dominant position. The 
precise degree of independence of the regulatory authority varies from country to country and is 
difficult to ascertain, since it depends crucially on the details of the laws and statutes and may 
also evolve through case law. 

Table 1 below provides a synoptic view on the different regulatory competencies assigned to 
each institution for the case of telecommunications regulation. A detailed comparison follows in 
sections 1.2. and 1.3. As of today, all 15 countries of the EU have a sector regulator to deal with 
sector-specific issues in the telecommunications market. Formally, all NRAs are independent 
from political power. The size and scope of functions of these regulatory authorities differs 
widely. This is not surprising given the large differences in the political and administrative 
system and the legal traditions between EU members. *HUPDQ RegTP, for example, has over 
2.000 employees, OFTEL in the 8QLWHG� .LQJGRP only about 160. Nevertheless, one could 
come to the conclusion that OFTEL possesses more discretion and more political leeway for 
governing the telecommunications sector than RegTP, especially as regards the competencies 
vis-à-vis the national competition authorities, OFT and MMC. In $XVWULD, in contrast, the sector 
regulator Telekom Control (TKC) is a private sector non-profit limited liability company and 
fully owned by the state. The Minister exercises the shareholder’s right on behalf of the 
government. 

 

Table 1: Regulatory institutions 

 

5HJXODWRU\�)XQFWLRQV�5ROH�LQ�7HOHFRP�
5HJXODWLRQ� Licensing Spectrum 

,QVWLWXWLRQ 

<HV� 1R�
,VVXLQJ�
)L[HG�
/LFHQFH�

2YHUVLJKW�
/LFHQFH�

5HTXLUHPHQWV�
0HUJHU�
$SSURYDO� 3ODQQLQJ� $OORFDWLRQ�

5HJXODWLRQ�
RQ�3ULFLQJ�

0RQLWRULQJ�
RI�6HUYLFH�
4XDOLW\�

Sector 
Regulator 

15 0 8 12 2 6 9 12 14 

Ministry 9 6 5 2 0 6 6 3 1 

Competition 
Authority 

13 2 0 0 13 0 0 2 1 

Note: Synopsis of data as listed in Appendices 1.1. and 1.2., pp. 71-80. 

                                                 
20 In all other member states, either the Ministry and the regulatory authority or the regulatory authority and the 

competition authority are responsible for safeguarding a competitive market. In $XVWULD and /X[HPERXUJ, the 
sector regulator ILT is the only regulatory institution in charge. In *HUPDQ\ and 3RUWXJDO, in addition, the sector 
regulator and Ministry departments retain a word in mergers. 
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There are two reasons why all 15 EU member states have established a sector-specific regulator 
for telecommunications instead of granting power to the competition authority. First, the latter 
takes regulatory action H[� SRVW, that is after the determination that there was anti-competitive 
behaviour in the market. Since the telecommunications market has to undergo a transition from a 
former monopolistic to a new competitive structure, there has to be a regulatory framework 
ensuring that the rules of the game are being kept as far as possible. The final task is to create a 
fully competitive environment and to prevent the former PTO from taking advantage of its 
dominant position. One tool for this is asymmetric regulation, which is imposing special burdens 
and obligations on the dominant carrier. Therefore, almost all EU countries have developed ex 
ante regulation to ensure that the rules of the game are kept from the beginning. Secondly, 
sector-specific regulation can take better care of social features, such as universal service 
provision, and of technical regulation than within the general competition framework. In 
addition, for the sector of telecommunications, professional knowledge of the industry is 
essential since it is technology driven. 

Nevertheless, the role of competition authorities has increased significantly over the last years. 
Today, many EU countries apply general competition rules together with sector-specific 
regulations. The abolition of the exemption from general competition rules has caused shared 
jurisdiction between the NRA and the competition authority. In the EU, in all countries except in 
$XVWULD and /X[HPERXUJ, the NRA and the competition authority have a say when it comes to 
telecommunications regulation (see Table 1 above).Furthermore, if the responsible institution 
comes to the conclusion that a market is fully competitive, it can forebear from applying sector-
specific regulation. 

Some EU countries are encouraging self-regulation among market participants. OFTEL in the 
8QLWHG� .LQJGRP, for example, can designate self-regulation in any area of the market it 
chooses. Examples are the details of pricing policy, Internet content, and premium rate services. 

�
&RQYHUJHQFH�DQG�UHJXODWRU\�VWUXFWXUH�
The organisation of regulation becomes even more important in the light of convergence of 
classic voice telephony, broadcasting and on-line computer services, such as the internet. Due to 
technological innovation, the boundaries between these three are being blurred. Digital 
technology can provide higher bandwidth capacity to provide all communication services over 
the same network. This convergence and the consequences for the market structure are requiring 
the adjustment of existing regulatory frameworks to the new situation. In almost all EU member 
states there are traditionally separate institutions for regulating broadcasting and 
telecommunications. Also in ,WDO\, a country that has installed a single institutions for both tasks, 
there is GH�IDFWR separation in terms of laws and regulations. 

Historically, it has been difficult to integrate separate regulatory institutions for political reasons. 
What is more, the special role played by media and content policy in some countries makes it 
extremely difficult to merge the regulatory institutions for broadcasting telecommunications. It is 
again the 8QLWHG�.LQJGRP, which belongs to the first mover countries. It was recently proposed 
to establish a new Department of Communications, integrating all relevant aspects for 
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broadcasting and telecommunications. In the 1HWKHUODQGV, the independent NRA (OPTA) was 
granted the responsibility of regulating the cable television industry. In case of disputes, OPTA 
has the possibility to take a decision in disputes between cable television companies and program 
providers. 

�����,QVWLWXWLRQDO�6WUXFWXUH�
With the decision to set up independent NRAs for the telecommunications sector, the countries 
in the EU had to decide about the level of independence granted to the authority.21 Independence 
can only be ensured when the NRA possesses enough discretion to legislate soft law and 
implement regulatory rules without intervention from the responsible Ministry or other bodies of 
government that are major shareholders of the former PTO. While political traditions and the 
personality of the head of the regulator also influence independence, the organisational structure 
and administrative characteristics of the NRA are the central determinants. 

The degree of independence varies from country to country according to the organisational 
structures of the NRA. There are a variety of variables that can be identified to have a significant 
impact on the degree of independence of the NRA: 

• structural separation from political power and autonomy of decision-making 

• structure of decision-making body of NRA and appointment procedure 

• reporting procedure 

• approval of budget and sources of financing 

• overturning of decisions 

• number of staff and recruitment of employees 

It is important to note, however, that the ultimate objective is to have an effective regulatory 
framework which safeguards competition in a market, technological development and enhances 
efficiency. At the same time, it shall ensure benefits for consumers. Being an administrative 
body of the government, the NRA’s actions have to be monitored, and it has to be ensured that it 
is accountable for its actions. In brief, administrative measures have to exist to oversee the 
regulator’s activities.  

Hence, it is very difficult to say how much independence should be granted to the NRA. Each 
EU member state might have different preferences on the issue of independence, based on its 
political and economic context. 

 

                                                 
21 In this context, “independence” means independence to implement regulations and policies without intervention 

from any interested party. 
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6WUXFWXUDO�VHSDUDWLRQ�DQG�GHFLVLRQ�PDNLQJ�DXWRQRP\�
From the data collected it becomes evident that all 15 member states are independent from 
political power, that is they are structurally separate from the responsible ministry. Interestingly, 
only the %HOJLDQ NRA is not fully autonomous in its decision-making. Here, the Minister with 
responsibility for the state’s shareholding in %HOJDFRP, the incumbent operator, is at the same 
time head of the NRA. In )UDQFH, the Minister for the Economy, Finance and Industry holds 
responsibility for the state’s shareholding in )UDQFH� 7pOpFRP while the Secretary of State 
responsible for telecommunications in his Ministry exercises certain regulatory tasks 
independently. In all but two countries, the decision’s of the independent regulator can not be 
overruled except through a court decision. But also the courts can only nullify the NRA’s 
decision but not impose a new decision on the issue. Only in 'HQPDUN and the 8QLWHG�
.LQJGRP, there are government bodies that become active in case of disputed NRA decisions. 
In 'HQPDUN, there are two special appeals boards which can overturn the decision of the NITA 
(see 2.1. below). Complaints concerning NITA’s decisions can be directed to the 
Telecommunications Consumer Board and the Telecommunications Complaints Board. This 
possibility is unique among EU countries. In the 8QLWHG�.LQJGRP, the Monopolies and Mergers 
Commission can overturn the decisions of OFTEL. 

Appeal mechanisms against the decisions of the NRA exist in all EU member countries. In most 
countries the period before a court decision is reached is relatively lengthy. In seven countries, 
$XVWULD, 'HQPDUN, *HUPDQ\, *UHHFH, ,UHODQG, ,WDO\, and WKH 1HWKHUODQGV, NRA decisions 
are not automatically suspended because of a pending appeal. Often, the courts are only 
empowered to reach decisions on the procedural aspects of a case and not on its substance. In the 
8QLWHG�.LQJGRP, two years ago, new legislation gave greater powers to the courts to overturn 
the decisions of OFTEL. 

 

5HSRUWLQJ�SURFHGXUH�
There are three types of reporting mechanisms for the NRAs. The most common type is 
reporting to the Ministry responsible for telecommunication policy. Nine out of 15 countries  
apply this reporting procedure (see Figure 3 below). In four countries, namely $XVWULD, )UDQFH, 
*HUPDQ\, and ,WDO\, the NRA is required to report to the legislative body. In *HUPDQ\, RegTP 
has to report to Parliament only every two years. Interestingly, in %HOJLXP, the BIPT does not 
have any statutory reporting duties except the publication of an annual report. In some countries, 
like %HOJLXP, the reporting obligation is not very precise. In others, however, very precise and 
content specific reporting obligations are put on the NRA. 
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Figure 3: Reporting procedure 

           

         Note: Data for 2002. 

 

)LQDQFLQJ 

In almost all countries of the EU, the sector regulator’s budget has to be approved or endorsed by 
the government before the finalisation of the national budget by the legislature. There are 
generally two different ways to finance the budget of the NRA. The NRAs can either be 
entrusted to collect money from the industry through fees and contributions or can be directly 
financed through government appropriation from the national budget. As shown in Figure 4 
below, ten of 15 countries are using some sort of fee as the major financial source for 
contributing to the regulator’s budget. In general, these fees comprise licence fees, spectrum fees 
and numbering fees. Five countries, $XVWULD, *HUPDQ\, ,UHODQG, 6SDLQ and 6ZHGHQ receive a 
contribution from the operators in relation to the operator’s turnover. In 6SDLQ, for example, all 
holders of a general authorisation or individual licence are obliged to pay a charge of 0,15% of 
their annual revenue. $XVWULD’s TKC is the only NRA that uses both fees and contributions from 
telecommunications operators to finance its annual budget. TKC is partly financed through 
licence fees and partly through proportional financial contributions paid by all service providers 
which do business in the Austrian telecommunications market. 
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Figure 4: Budget sources  

             

             Note: Data for 2001. 

  

In 'HQPDUN, *HUPDQ\, ,WDO\, and the 8QLWHG�.LQJGRP government appropriation is used as an 
additional source of finance. The appropriation is made only when there is insufficient revenue 
from fees. However, the large majority of the regulator’s budget in these two countries is 
financed from fees. For example, in Denmark, currently 98% of NITA’s budget is financed 
directly by the companies in the telecommunications sector. 

�
$SSRLQWPHQW�RI�KHDG�
A significant impact on the independence of the NRA is dependent on how the head of the 
regulatory authority is appointed. The head can either be a single person, for example in form of 
a President, or a collegial body with members of equal rank which adopts decisions by simple 
majority. The NRAs in %HOJLXP, 'HQPDUN, )LQODQG, *HUPDQ\, ,UHODQG, and the 8QLWHG�
.LQJGRP are headed by a single person (see Figure 5 below).22 The rest has collegial bodies 
ranging from three members in /X[HPERXUJ, the 1HWKHUODQGV or 3RUWXJDO, up to ten members 

                                                 
22  Also in Finland, there is only one Director-General. According to 2.1. and 2.2. of the standing orders of Ficora, 

this Director-General is assisted by the Executive Group and the Strategy Group which possess advisory and 
consultation functions. 
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in 6ZHGHQ. An important question is, under what conditions the head or the individual members 
of the collegial body can be replaced. If, for instance, the decision-making body is composed of 
members who are appointed by different branches of the state, such as, for instance, the 
executive and the legislative branch, the NRA can be more independent due its diverse 
membership. This is the case in )UDQFH, where three of the five Executive Board members, 
including the chairman, are appointed by Presidential Decree. The other two are chosen by the 
President of the 6pQDW and by the President of the $VVHPEOpH�1DWLRQDOH, respectively. 

 

Figure 5: Structure of NRA head 

 

            Note: ‘CB’: Collegial Body; ‘mb.’: members; Data for 2002. 

 

In most member countries, the head of the NRA is appointed by the Minister or by the President 
based on the recommendation of the government (Cabinet) or the responsible Minister. For 
example, in *HUPDQ\, the President and the two Vice-Presidents of RegTP are nominated by the 
federal government upon proposal of the Advisory Council of RegTP (see point 2.2. below). 
Finally, they are officially appointed by the Federal President. The competencies of the President 
of RegTP are manifested in a contract between the Federal Ministry of Economics and 
Technology and the President of RegTP. This contract, in turn, is subject to approval by the 
federal government. 
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It becomes obvious that in many countries of the EU that have a collegial decision-making body, 
the legislature is involved in the selection of the head. In ,WDO\, the Prime Minister appoints the 
President of the AGC while the eight commissioners are elected by the Parliament. And in 
6SDLQ, the chairman of CMT is appointed by the government but subject to the approval of 
Parliament. The other members are appointed by the Minister of Development for a five-year 
term. They can be removed only for “exceptional and well established reasons”. 

Another important factor determining the degree of independence of the NRA is the existence of 
a guaranteed term of office for the head of the authority. In case of a guaranteed term of office, 
the head of the NRA can exercise its regulatory powers without considering short-term political 
interests. The opposite is a NRA which is headed by a civil servant, who can be replaced by the 
Minister at any time. The average term of office of the heads of the NRAs in the EU, as it is 
foreseen by the statutes, is 5,2 years. In four countries, the term of office is indefinite. The exact 
terms for each country are shown in Figure 6 below. 

 

Figure 6: Terms of office 

   

           Note: The terms of office for the heads of the NRAs in Denmark, Finland, Ireland, and Luxembourg  
                      are not definite. 
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6WDIILQJ 

The last variable that is examined in the context of the NRA’s administrative structure is the 
number of staff employed23. In theory, the regulatory authority can increase its independence 
from political power if it has the autonomy to recruit its employees and make autonomous 
changes in personnel. Three member countries, however, have problems because of a shortage of 
personnel, Belgium, Greece and Italy. The same countries are reported to have problems as 
regards the time taken to make decisions so that there seems to be a negative correlation between 
the two phenomena.  

The size of the NRA staff per one million inhabitants varies drastically between 2,3 employees 
for CMT in 6SDLQ and 63,6 for ILR in /X[HPERXUJ. It is important to note, however, that, 
beside telecommunications, the regulatory activities of the ILR also cover other utility sectors, 
such as electricity, gas and post. Among the “pure” telecommunications NRAs, NITA in 
Denmark employs the most persons per one million inhabitants, namely 46,6. Interestingly, in a 
small country like 3RUWXJDO, the national regulator ICP (371) employs almost double as much 
staff as OFTEL (216) in the 8QLWHG�.LQJGRP. The )LQQLVK NRA Ficora ranks second after 
Denmark, employing 42,4 persons per one million inhabitants. The exact figures and ranks can 
be seen in Figure 7 below. 

Figure 7: Staff per one million inhabitants 

             

            Note: Data for 2001. 
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�
*HUPDQ\¶V RegTP has by far the largest nominal staff, with 2.430 employees in the year 2001. 
The reason is that the Telecommunications Act of 1996 foresaw the disorganisation of the 
Federal Ministry of Posts and Telecommunications (BMPT) and the creation of RegTP. The 
units and corresponding responsibilities of BMPT were divided among the Federal Ministry of 
Economics, the Federal Ministry of Finance and RegTP. RegTP also obtained the regulatory 
competencies previously incorporated in the Federal Office for Posts and Telecommunications. 
Hence, RegTP had to take over a large portion of the civil servants formerly employed by the 
BMPT. 

 

&RQVXOWDWLRQ�0HFKDQLVPV 
All NRAs in the European Union possess some kind of consultation mechanism which helps 
them to broaden their knowledge on political, economic, social and technical aspects of their 
regulatory policies. Usually, this consultation is being exerted through the establishment of an 
advisory committee or to a similar body. By integrating all different kinds of organised interest 
into the decision-framework of the NRA, transparency is enhanced and the legitimacy of 
regulatory policies and decisions increased. 

In %HOJLXP, for instance, the Consultative Committee on Telecommunications expresses, either 
on its own initiative or upon request of BIPT, opinions on any matter concerning 
telecommunications services. Its members come from all different groups of organised interests, 
such as for example business, trade unions, consumers, equipment manufacturers, or service 
providers. RegTP in *HUPDQ\ possesses an Advisory Council that is composed of nine 
members of the German %XQGHVWDJ and nine members of the %XQGHVUDW, the second chamber. 
They are appointed by the federal government on proposal of the %XQGHVWDJ and %XQGHVUDW. The 
council makes proposals to the government as regards the appointment of a new President or 
Vice-President of RegTP. It is further involved in the allocation of licences and the 
determination of universal services. In addition, the council is entitled to demand any 
information or statements of RegTP on a certain issue. In 3RUWXJDO, the Advisory Council 
includes representatives of parties interested in the sector of telecommunications, such as for 
example members of the central government, the autonomous regions, operators, service 
providers, consumers and many others more. The council functions as a body for consultation, 
support and participation in the definition of the general action guidelines of ICP-ANACOM.  

                                                                                                                                                             
23 When comparing the size of the NRA staff one has to take into account that tasks and functions vary a lot among 

the NRAs. Thefore the figure is only a rough estimate of the munber of staff needed to carry out the regulatory 
functions of the NRA. 
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�������������5HJXODWRU\�)XQFWLRQV�
In all EU member states, the establishment of the regulatory framework for the 
telecommunications sector is the responsibility of the Ministry, while the implementation and 
administration of this framework is the responsibility of the sector regulator. As noted above, 
policy and regulatory execution are highly interrelated in that regulation is a means to achieve 
policy objectives. Therefore, the sector regulator should be give sufficient competencies in order 
to function as a strong industry “watch-dog”. One problem of having more than one institution 
being responsible for sector regulation is that industry has to deal with more than one regulator. 
This could increase complexity and uncertainty concerning the application of regulatory rules. 
Another point is that the involvement of the Ministry in regulatory affairs may raise the question 
of neutrality, because in twelve member states the state still is shareholder of the former PTO 
(see 1.2. above). Currently, only two member states restrict the regulation of the 
telecommunications sector to just the sector regulator, $XVWULD and /X[HPERXUJ. And in 
'HQPDUN, *HUPDQ\, ,UHODQG, and ,WDO\, the sector regulator shares competencies with the 
competition authority. In all other countries, the latter two plus the Ministry retain a word on 
telecommunications regulation (see Appendix 1.2.). 

The following section gives an overview of the responsibilities granted to each of the responsible 
regulatory institutions. The comparison covers responsibilities for licensing, interconnection, 
spectrum management, numbering, price regulation universal services, and service quality. At 
the end of this section, different approaches to the division of competencies between the NRA 
and the competition authorities in  the EU are summarised. 

 

/LFHQVLQJ 

From the analysis is becomes clear that the oversight of license requirements is definitely a 
matter for the sector regulator. In all countries, except )LQODQG and the 8QLWHG�.LQJGRP, where 
the Ministry has the oversight, the sector regulator is in charge of licensing. The responsibility 
for the issuing of a licence is less clear, however. In over 50% of the EU countries, the right to 
issue a licence for fixed-voice telephony has been granted to the NRA. But there are still some 
countries which give this power to the Ministry. In the 8QLWHG�.LQJGRP, the Secretary of State 
for Trade and Industry decides about the issuing of new licences and OFTEL initiates the 
modification of licence conditions. For the case of mobile-voice telephony, more than 50% of 
the EU countries grant the issuing-right to the Ministry (see Figure 8 below). 
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Figure 8: Licensing responsibilities 

 

   Note: Data for 2000; Value for Luxembourg missing. 

 

It can be argued here that the mobile market has a scarcity of frequencies and that the latter can 
be regarded as a national asset which should be administered by the respective government. The 
1HWKHUODQGV and 6SDLQ, for example, have given the discretion to issue a mobile licence to the 
Ministry while the independent regulator is responsible for issuing a fixed licence. Some 
countries have begun to grant the right to issue licences to the NRA while the Ministry decides 
about the number of licences to be issued. 

 

,QWHUFRQQHFWLRQ 

Usually, the rules governing interconnection are provided by the telecommunications law. 
Interconnection is a field, for which typically the sector regulator holds the sole responsibility. In 
general, interconnection agreements between operators with no or little market power are 
classified as a commercial matter in which the sector regulator may only intervene for the 
purpose of dispute resolution. This competence is officially granted to the NRA in all 15 member 
states. The interconnection charges of operators with significant market power, however, are 
completely subject to the authorisation of the NRA. This is due to the fact that the EU 
Interconnection Directive requires telecommunications operators with significant market power 
to provide non-discriminatory and cost-oriented interconnections to other parties. 

However, there is indeed some variation between member states as regards their factual 
empowerment as well as their readiness to use this power accordingly. In %HOJLXP, )UDQFH, 
*HUPDQ\ and /X[HPERXUJ, the regulator seems to be lacking full powers to intervene in 
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interconnection disputes. Two member states, 6SDLQ and 6ZHGHQ, even appear to be reluctant to 
make use of their full powers in relation to interconnection. In Austria, Spain, Sweden and the 
United Kingdom seem to have difficulties as regards the time taken to resolve interconnection 
disputes, which sometimes exceeds the period foreseen by the Directive. 

 

6SHFWUXP�PDQDJHPHQW�
As mentioned above, spectrum is scarce resource and it can be used for broadcasting  and 
telecommunications purposes. Therefore the government needs to decide which bandwidth will 
be used for which specific purpose. Hence, public ownership and the need to find a balance 
between broadcasting and telecommunications demands has resulted in Ministries or other 
government institutions taking a major role in spectrum planning in most of the EU member 
states.  

 

Figure 9: Spectrum responsibilities 

     

 

     Note: Data for 2000; Multiple responsibilities possible; Responsibility (planning and allocation) in the  
               UK: Radio Authority. No data on planning responsibilities for Luxembourg; in Germany parallel  
               competencies for SR and M. 

Except for %HOJLXP, )LQODQG, ,WDO\, 3RUWXJDO, and 6ZHGHQ, the majority of EU countries grant 
the spectrum planning right partly or exclusively to the Ministry or another government 
institution. In )UDQFH and the 8QLWHG�.LQJGRP, special government institutions in form of the 
$JHQFH�1DWLRQDOH�GHV�)UpTXHQFHV (ANF) and the 5DGLR�$XWKRULW\, respectively, exist. 
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The data in Figure 9 above show that more NRAs are responsible for spectrum allocation than 
for planning. This might be due to the fact that spectrum allocation is somewhat a policy 
implementation issue and should consider questions of competition and neutrality to ensure fair 
competition in the market. Hence, the sector regulator seems to be the most suitable institution to 
take care of spectrum allocation. 

1XPEHULQJ 

With the increase in competition and market participants, number management has become 
important to ensure equal access to new entrants. The Interconnection Directive of the EU 
requires its member states to safeguard that national numbering plans are controlled by the NRA. 
This provision shall guarantee independence from market participants providing networks or 
services and facilitate number portability. While in some countries, namely $XVWULD, 'HQPDUN, 
*UHHFH, the 1HWKHUODQGV, and 6SDLQ, the Ministry retains the power to decide about the 
numbering plan, numbering allocation belongs to the exclusive powers of the NRA in all 15 
countries. In 'HQPDUN and the 1HWKHUODQGV, the NRA has been given authority to participate in 
the act of number planning. 

 

3ULFH�UHJXODWLRQ�
Almost all EU member states apply telecommunication-specific price regulation on the basis of a 
corresponding OH[� VSHFLDOLV. In these cases, the NRAs as the responsible institutions for the 
telecommunications sector possess the competency for regulating prices between the different 
market participants, thus ensuring full competition. In general, price regulation covers only the 
activities and decisions of the incumbent, the former PTO and monopolist, in the context of 
asymmetric regulation. In some countries, however, sector-specific price regulation does not 
exist. In this case, general competition rules are applied, and either the competition authority or 
the Ministry is responsible for price regulation.  

Among the 15 different regulatory frameworks in the EU, only in )LQODQG�and 3RUWXJDO, the 
competition authority is (partly) responsible for regulating the prices in the telecommunications 
sector. Nevertheless, the Finnish NRA FICORA regularly intervenes in cases involving operators 
with significant market power, such as in 2001, when it demanded two operators to reduce its 
interconnection fees for mobile and fixed networks. In %HOJLXP and )UDQFH, the Ministry is 
responsible for price regulation. All other countries of the EU have completely empowered the 
NRA to decide about prices in the telecommunications sector. 

The approaches towards price regulation differ widely between EU countries. Basically, there 
are three different strategies: H[� DQWH tariff approval, price caps or cost-based pricing. Nine 
countries employ price cap mechanisms in order to ensure fair pricing between the incumbent 
and new entrants or established market participants. As Figure 10 below shows, tariff approval is 
used in $XVWULD and *HUPDQ\, while cost-based pricing is employed in ,WDO\ and 6ZHGHQ. In 
3RUWXJDO, price-caps are negotiated between the NRA, the competition authority and 7HOHFRP�
3RUWXJDO. After the negotiations, the final price-cap agreement has to be approved by the 
Ministers who are in charge of communications and competition. 
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Figure 10: Pricing systems 

 

         Note: Data for 2000; Values for Finland and Luxembourg missing. 

 

8QLYHUVDO�VHUYLFH�
Currently, 13 member states of the EU have an universal service provision in their legal 
frameworks for the telecommunications sector. )LQODQG and ,UHODQG are the only two EU 
countries which do not have an universal framework provision. This provision requires them to 
determine the coverage of universal service plus the corresponding funding mechanism. The 
determination of the coverage of universal service is a policy matter. It requires consideration of 
social factors rather than rational economic analysis. Hence, in general it is either the Ministry or 
the legislature that determines the coverage. In most cases, this coverage is defined by the 
respective provisions of the telecommunications law or the ministerial decree. Also the 
procedure for calculating and allocating the costs for universal service provision is stipulated by 
either the law or the decree. This cost finding and the respective allocation, however, is 
understood to be a typical regulatory function and is thus in almost all countries executed by the 
NRA. Of the 13 countries possessing a framework for universal service provision, only 6ZHGHQ 
and the 8QLWHG�.LQJGRP do not provide a funding mechanism. 

We can find, however, different approaches to ensure universal service provision in the EU 
countries. In 6SDLQ, 6ZHGHQ and the 8QLWHG�.LQJGRP, for instance, the incumbent operator 
bears the responsibility for universal service provision. In other EU countries this responsibility 
is spread across the market participants. In cases where telecommunication operators share 
responsibilities, the NRA usually determines the cost of universal service and the allocation of 
these costs.  
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6HUYLFH�TXDOLW\�
Today, it is common practice that the consumer opts for an operator or telecommunications 
service provider of his choice. Next to price, the quality of the service provided is a central 
aspect for consumers to make their choice. In order to support consumers to collect information 
on service quality, the one of the national regulatory institutions monitors quality of 
telecommunication services. This monitoring function requires good insight information on the 
market. Therefore, 14 countries of the EU grant this competence to the NRA. In %HOJLXP also 
the competition authority retains a word on the monitoring of service quality. And 6SDLQ’s 
approach is to grant the monitoring function to the Ministry. 

It is common among EU member states that service quality is monitored on the basis of the 
operators’ reports. In the 8QLWHG� .LQJGRP, however, a survey is conducted on the service 
quality of telecommunications companies. The market participants and several consumer 
organisations have developed a set of comparable performance indicators for a group of fixed 
telecommunications services. This procedure is supported by OFTEL. 

 

5HJXODWRU\�VFRSH�
Another interesting factor for the comparison of NRAs across the European Union is the scope 
of regulatory activity. The future way of regulation is most likely going to be technology neutral 
in that it does not make any difference for the regulator which sector of the media it oversees. 
Due to the fast technological developments, national regulators have to account for the 
increasing convergence between the three fields of telecommunications, broadcasting and 
Internet services. There seem to be clear advantages of one regulator overseeing the activities 
and applying the same principles in all communications sectors.24 As described further below 
(under 2.5.), the government of the 8QLWHG� .LQJGRP has already formally reacted to this 
development and has created a new regulatory authority, called OFCOM, which deals with all 
communication-related matters.  

From our analysis, we find that, of course, all NRAs in the EU are charged with 
telecommunications-specific regulation. However, we can also conclude that almost all NRAs  
do not carry responsibility for the regulation of the information technology sector. The only 
country where this seems to be the case is 'HQPDUN. The same is true for regulatory tasks in the 
sector of broadcasting. Next to the 8QLWHG�.LQJGRP with its broadly responsible OFCOM, only 
)LQODQG, ,WDO\ and 6SDLQ grant responsibilities in the broadcasting sector to their NRA. And as 
regards the responsibility for regulating the content of broadcasting and the Internet, again only 
the governments in the 8QLWHG� .LQJGRP and ,WDO\ have delegated powers to their national 
communications regulator. 

                                                 
24 A convergence of regulatory activities for all sectors of communications would weaken ministerial power by 

concentrating existing powers and granting new powers to one single NRA. At the same time, responsibilities of 
the Ministries involved would also have to be rearranged. Thus, due to the political dimension behind such a re-
organisation of regulation policy, the likelihood of realisation of this undertaking across EU member states is hard 
to estimate. 
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5HODWLRQVKLS�EHWZHHQ�15$�DQG�QDWLRQDO�FRPSHWLWLRQ�DXWKRULW\�
There is one basic differences between the H[� DQWH approach taken by NRAs and the H[� SRVW 
approach employed by general competition authorities. Competition authorities usually begin to 
acquire information only when they receive a complaint or otherwise believe that the 
competition law has been broken or a merger requires review. In contrast, NRAs are seeking to 
change behaviour without altering market based incentives before a violation of sector-specific 
regulatory rules can occur. This aim implies that NRAs have to continually monitor firms in their 
market sector. In relation to mergers, there empirical evidence shows that NRAs and competition 
authorities have different views on the acceptability of certain undertakings under competition 
law. For instance, in cases where regulators have been given power to review mergers there 
appears to have been insufficient appreciation of the superiority of structural over behavioural 
remedies. This has, in turn, led to a tendency for NRAs to be more permissive than a competition 
authority would have been. 

Due to the drastic shift from monopoly to competition in most utility markets, the involvement 
of general competition authorities has increased, especially in the sector of telecommunications. 
In general, the NRAs are responsible for technical regulation, like i.e. spectrum or number 
allocation, and telecommunication-specific economic and social regulation, like for example 
licensing, universal service or price regulation. The competition authorities are responsible for 
anti-competitive behaviour and mergers. The shift of focus and the increasing involvement of 
competition authorities in the sector for telecommunications has caused a lack of consistency and 
certainty among market participants, and, hence, a lack of regulatory predictability. 

In general, there are mainly three models that ensure concurrent jurisdiction between the NRA 
and the competition authority in the legal frameworks of the EU member states. In the first 
model, full regulatory power is granted to the competition authority to supervise competition 
rules in the market place. The advantage of this model is that it can ensure consistent regulatory 
supervision across all different economic sectors. For sectors in transition from monopoly to 
competition, however, this model may have problems in creating fair access conditions for new 
entrants. 

The second model gives NRAs the authority to apply general competition rules to the 
telecommunications sector.25 In the 8QLWHG� .LQJGRP, OFTEL is granted powers to apply 
competition rules in the sector of telecommunications. OFTEL can, for example, issue a 
determination against an operator for infringing its licence.26 Under the Competition Act of 
2000, OFTEL has been granted new powers to deal with anti-competitive behaviour in the 
telecommunications market. The advantage of this regulatory model is that the NRA can choose 
the most appropriate measure between telecommunications and general competition regulation. 
One problem could be the inconsistent interpretation and implementation among different sector-
specific regulators. In order to prevent this from happening, the 8QLWHG�.LQJGRP has installed 
the Concurrency Working Party which co-ordinates the application of the 1998 Competition Act. 

                                                 
25 In general, the NRA is not entitled to apply competition rules, except in specific cases. 
26 In the United Kingdom, the “fair trading condition” is incorporated into telecom operator licences.  
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And finally, the third model foresees a formal co-ordination mechanism, which helps to resolve 
competition issues in the telecommunications sector is established. In 'HQPDUN, before the 
NITA can approve interconnection agreements or maximum prices of the incumbent’s universal 
service, it needs to have a binding opinion from the Competition Council on whether the issue 
falls under the jurisdiction of the Competition Act. In )UDQFH, the President of ART must notify 
the Competition Council of any abuse of dominant position or anti-competitive behaviour. 
Another example is *HUPDQ\. There, the Telecommunications Act foresees specific cases, 
which are subject to formal co-ordination between RegTP and the Federal Cartel Office. In the 
1HWKHUODQGV, where no official co-ordination mechanism exists, the NRA and the competition 
authority have adopted a co-operation protocol. It describes the mechanism which determines the 
regulatory institution in charge of specific issues. And finally, in 3RUWXJDO, interconnection 
entities with significant market power can only be allowed after the opinion of the competition 
authority has been obtained. What is more, both authorities have joint responsibility to monitor 
compliance with price regulation. 

All kinds of formal and informal consultation mechanisms are being used by EU member states 
in order to maintain some level of regulatory consistency and predictability. In *HUPDQ\, before 
RegTP takes decisions on interconnection, prices, network access, and licence rules, the Federal 
Cartel Office is first given the opportunity to state its opinion. In 6SDLQ, the CMT has the 
obligation to report its views on mergers and takeovers to the Competition Defence Service. And 
in 6ZHGHQ, PTS must inform the competition authority of any competition issue within the field 
of telecommunications. 

A crucial question is at what point sector-specific regulation should be finished and general 
competition law be applied. The answer to this question would also imply the need to maintain 
the functions and, hence, the existence of the NRA. A starting point here could be that where 
genuine competition exists, the NRA no longer needs to actively intervenes in the market or acts 
as a regulator. OFTEL formulates this situation in its regulatory principle III: “Cease to promote 
competition when there is effective competition. Assessment of effective competition is to be 
based on standard competition analysis that takes account of benefits obtained by consumers.” 
The employment of standard competition analysis shall ensure consistency, especially in relation 
to market definition and the assessment of significant market power. In addition, OFTEL argues 
that any assessment of effective competition should further include a focus on trends in customer 
perceptions and utilisation of choice and customer satisfaction with telecommunications services. 
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�����6WDWLVWLFDO�$QDO\VLV�
In the following section we will portray an integrated comparison of the structural and 
institutional conditions of the different National Regulatory Authorities. The analysis will 
portray similarities and differences in market structures in telecommunications in general, and in 
institutional structures and functional profiles of the respective NRAs. The goal is to integrate all 
variables which have been used in the comparison so far, in order to show the structural 
similarities of different national regulatory regimes. The methods that we apply are Partial Order 
Scaling (POSAC), a variant of multidimensional scaling, and hierarchical cluster analysis, based 
on the average method. 

The goal of POSAC is to position the different national telecommunications markets and the 
NRAs in a two-dimensional map in such a way that the geometrical distances between each pair 
of countries corresponds to the structural similarities of their market regimes, institutional 
structures and functional profiles. Countries with similar structures and profiles are therefore 
located rather closely to each other, whereas countries with highly different systems are located 
rather far away from each other. An important advantage of partial order scaling compared to 
conventional multidimensional scaling is that the results are more transparent, since the 
procedure does not only identify the geometrical locations but also shows the related structural 
profiles of each country. 

Cluster analysis is used to triangulate the POSAC results in order to give some indications with 
respect to the robustness of measurement. The different circles or “bubbles” indicate that the 
enclosed points belong, with respect to a given level of structural similarity (distance level), to 
the same cluster. In this form the overlapping of several clusters, for instance clusters and sub-
clusters, portrays a kind of topography in the description of structural similarity. In some of the 
following analyses Luxembourg is omitted because of missing data for some of the profiles. 

�
0DUNHW�6WUXFWXUH�3URILOH�
Figure 11 below shows the similarities and differences of the EU member countries with respect 
to their JHQHUDO�PDUNHW� VWUXFWXUH in telecommunications. The coding is based on OECD and 
ITU data. The complete coding scheme and data matrix is printed in Appendix 2.4. The 
following market profile consists of four dimensions: 

1. Degree of competition in local services (LS),  

2. Degree of competition in mobile-voice telephony (MV),  

3. Degree of competition in the area of Internet connection (IC), and  

4. Degree of state shareholding of the former PTO (SH).  

The fifth dimension “Degree of competition in the fixed-voice telephony (long-distance) (FV)” 
does not show any variance and is therefore omitted. Each variable can take on three different 



 

 

    60

value. Full competition is coded with 3, partial competition with 2, and monopoly with 1. State 
shareholding is coded in a similar way. 

 

Figure 11: The Similarity of Market Structures 

�

 Coding Scheme printed on p. 86.�
 

With respect to partial order scaling the graph shows a liberalisation and privatisation scale 
going from the lower left hand corner {1111} to the upper right hand corner at the top {3333} of 
the diagram. As regards the clustering results, it consists of essentially two clusters (and each of 
the clusters is composed of two sub-clusters) and one isolated country. The sub-cluster in the 
upper right corner includes the position {3333}, representing ,WDO\, 3RUWXJDO and ,UHODQG which 
have by now liberalised and privatised their telecommunications markets entirely, and the 
position {3233}, representing Austria. The positions {3332}, representing the United Kingdom, 
Spain and Denmark, and {3233} are occupied by countries that either liberalised one of the four 
market segments only partly or have not yet fully privatised their incumbent operator. The same 
sub-cluster that includes the United Kingdom, Spain and Denmark also includes Germany and 
Greece with a profile {2323}, indicating partial privatisation of the incumbent and partial 
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competition in mobile-voice telephony. Based on these data from 2001, Finland, France and 
Luxembourg occupy an identical position due to high state ownership and only partial 
competition in mobile-voice telephony. In Finland, 6RQHUD and 5DGLROLQMD possess together over 
87% of all subscriptions to the digital mobile-voice telephony network, with 6RQHUD alone 
having a market share of more clearly more than 55%. After the envisaged complete 
privatisation of 6RQHUD�its merger with 7HOLD of Sweden, the Finnish position will move up to the 
British and Danish position. At this position, the only shortfall to the “ideal model” is incomplete 
competition in mobile-voice telephony. 

As regards the overall picture, it becomes evident that there is still significant variation, thus 
leaving space and necessity for harmonisation measures within the EU. In a historical 
perspective, however, given the fact that market structures looked very differently just five years 
ago, the whole picture indicates a strong convergence towards the ideal model of complete 
liberalisation and privatisation.  

 

,QVWLWXWLRQDO�3URILOH�
A similar analysis based on LQVWLWXWLRQDO�GDWD with respect to the NRAs of EU member states 
leads to figures 12 and 13. Analysis here is based on a total of eleven institutional variables 
which measure the essential organisational characteristics of an NRA with respect to its internal 
and external environment: 

• Variables that indicate control relations between the political-administrative 
system and the NRA, such as the procedures foreseen for the appointment of the 
NRA’s head and the approval of the budget, or the authorities’ official reporting 
responsibilities 

• Variables that measure the organisational characteristics of the NRA’s head, such 
as size or term of office 

• Variables that measure the decision authority and autonomy of the NRA  

• Variables that indicate the constellation of regulators in the sector, such as for 
example the number of actors that possess regulation responsibilities and the 
division of tasks and competencies among them 

• Variables measuring the organisational size with respect to staff per one million 
inhabitants or aspects of the financing structure. 

�
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Figure 12: The Similarity of Institutional Structures (1) 

  

Coding Scheme printed on p. 83/84. 

 

We begin by analysing structural similarity with respect to the latter two groups of variables, 
which indicate regulative constellations, the NRA’s financing structure and its personnel 
situation (IP, RI, FF, ST). Figure 12 above shows a configuration with great variation. 3RUWXJDO, 
)LQODQG and %HOJLXP in the upper right hand corner mark the same position. Relatively close to 
this location are *UHHFH, the 8QLWHG�.LQJGRP and 6SDLQ. These six NRAs only vary in the last 
variable, the personnel situation based on staff per one million inhabitants. Hierarchical cluster 
analysis creates two clusters and an isolate position. Besides the cluster that includes the sub-
cluster with Portugal, Finland, and Belgium as well as the sub-cluster with *HUPDQ\ and 
'HQPDUN, there is another cluster including three further sub-clusters containing the rest of the 
countries, except for Austria which marks an isolated position close to the horizontal axis. 
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Figure 13: The Similarity of Institutional Structures (2) 

  

Coding Scheme printed on p. 83/84.�
 

Similarity profiles with respect to the other seven institutional variables are depicted in Figure 13 
above. The significant result of this analysis is that there seems to be no single European model 
but instead a great deal of variation among different institutional structures. Very interesting is 
that there is only one pair of NRAs, )LQODQG and ,UHODQG, that has completely identical 
institutional structures. For the analysis with these seven variables, cluster analysis is also 
instructive. It is revealing two clusters and two isolated positions. Each of the two cluster has 
several sub-clusters. Finnish Ficora, together with the Irish ODTR, falls into the same cluster as 
Germany’s RegTP according to this analysis. 
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Figure 14: The Similarities of Regulatory Functions 

  

Coding Scheme printed on p. 84/85. 

 

)XQFWLRQDO�3URILOH�
A final macro picture can be obtained by analysing the similarity of IXQFWLRQDO�SURILOHV of the 
European NRAs. Each NRA has a spectrum of tasks and functions ranging from licensing (fixed-
voice telephony, mobile-voice telephony), oversight, merger approval, over interconnection 
charges, dispute resolution, spectrum planning and allocation, numbering planning to price 
regulation. In order to convert regulatory functions into numbers, we have coded the 
involvement of the sector regulator alone or in co-operation with the ministry as 2, and the 
responsibilities of the ministry alone or of other institutions as 1. Since two of the activities, 
dispute resolution and numbering allocation, are invariant among the 14 NRAs, the analysis 
restricts itself to the scaling of eight variables. 

According to Figure 14 above, there is also great variation with respect to the functional 
responsibilities of the 14 NRAs. Sector regulators which cover the broadest competencies tend to 
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that most of the key regulatory functions are concentrated with the NRAs. However, there is still 
a relatively large scope of variation between the German and the Austrian regulators, for 
instance. Here, Germany’s RegTP marks the most powerful position of all NRAs analysed. 

�����$VVHVVPHQW�RI�)LFRUD�
The last part of the comparative analysis provides a more detailed discussion and micro-
perspective on Ficora’s structure and regulatory functions. In order to prepare a brief information 
basis for possible future assessments of Ficora, it discusses in general the pros and cons of 
certain structural arrangements or regulatory functions. To these ends, the analysis draws, first, 
on a more global localisation of Ficora among NRAs in the EU, and, second, on a country-to-
country perspective in which Ficora is mapped against United Kingdom’s OFCOM and 
Denmark’s NITA. Both regulatory authorities have been created or restructured only recently 
and take into account the ongoing development for convergence of the telecommunications, 
broadcasting and Internet services sectors. 

 

,QVWLWXWLRQDO�6WUXFWXUH�
For a detailed analysis of Ficora’s institutional structure in the context of the other European 
NRAs, four dimensions are singled out from the data set and discussed thereafter. These 
dimensions are “Regulatory Institutions”, “Head of Sector Regulator”, “Financing”, and 
“Decision-Making Authority”. By discussing the specific institutional configurations of Ficora 
for each dimension and comparing them with the data for the other 14 NRAs, the central 
advantages and disadvantages of different institutional arrangements are highlighted . It is 
important to note at this point that GH MXUH institutional arrangements can only give a limited idea 
of how organisations GH� IDFWR work. Nonetheless, the analysis provides a solid basis for an 
assessment of Ficora’s overall performance in the context of possible reorganisation measures. 

In Finland, three LQVWLWXWLRQV possess competencies in the field of telecommunications sector 
regulation. Next to Ficora, also the Ministry for Transport and Communications and the Finnish 
Competition Authority, FCA, are involved in the regulation of the telecommunications sector. 
While this is the case for eight other regulatory frameworks in the EU, Austria is the only 
country that grants sole regulatory responsibility to its Sector Regulator RTR. The most 
important advantage of such a vertical integration of responsible institutions is the reduced 
probability of regulatory capture by interest groups.27 If one single institution sets the legal 
framework for a sector and decides all regulatory issues autonomously, private interests would 
possess a clearly defined target for their lobbying activities. If more than one institution exists 
and power is dispersed, political pressure on only one institution alone will less likely lead to a 
successful outcome. In addition, if more than one institution is involved, current policies are 
reflected much more thoroughly. If only the NRA has a say, it is possible that old routines are 

                                                 
27 The advantages of horizontal integration in terms of multi-sector regulation are discussed further below. 
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being kept despite the necessity to reform the organisation, the processes or the policy. Finally, 
the involvement of the competition authority furthers the application of cross-sectoral 
competition law. In sectors, where full competition has been achieved, it is more favourable to 
apply general competition law than sector-specific provisions. On the other hand, the existence 
of more than just one institution involved in sector regulation reduces the accountability and 
transparency of decisions. It can lead to a complex actor network, characterised by difficult and 
time-consuming co-ordination and decision-making processes. The involvement of different 
institutions may also result in the application of inconsistent policies within the same sector. 
Differences in regulatory philosophies may thus result in an unfavourable struggle for 
competencies which often leads to a lack of legal clarity and consistency. 

Ficora is KHDGHG by Director-General and has no official collegial-body-structure as, for 
instance, Denmark, France or Sweden.28 The advantages of the Ficora-solution with one 
individual heading the organisation are speedy and unbureaucratic decisions, a high level of 
accountability for each regulatory decision, plus efficiency in terms of a low demand of 
resources and predictability in terms of decision-making consistency. On the other hand, a 
collegial body has the advantages of a better resistance of the organisational head against 
“industry” or “political capture”. Also, in a collegial body, partisan appointments do not lead to 
such controversial discussions as if only one position has to be staffed. Finally, if an organisation 
is headed by an individual, idiosyncrasies have a much stronger effect on the NRA’s daily work 
and its decisions. 

The ILQDQFLDO�UHVRXUFH�EDVLV of Ficora is relatively broad and diverse. In contrast to France or 
Italy which do not possess a comparably diverse resource basis, Ficora can base its financial 
capacity on many different sources of revenue. This grants the NRA a certain level of 
independence, especially from the government. 

                                                 
28 According to 2.1. and 2.2. of the standing orders of Ficora, this Director-General is assisted by the Executive 

Group and the Strategy Group which possess advisory and consultation functions. 
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Table 2: Institutional Configurations 

 

,QVWLWXWLRQDO�
&RQILJXUDWLRQ�

$GYDQWDJHV�

��
'LVDGYDQWDJHV�

��
Regulatory responsibility of 
three institutions (NRA, 
Ministry and Competition 
Authority) 

• Regulatory capture 
much more difficult 

• Better reflection on 
current policies 

• Universal application of 
competition law across 
sectors 

• Difficult and time-
consuming co-ordination 
processes 

• High transaction costs 
(information flow) 

• Struggle for competence 

• Inconsistent policies 

• Lower level of legal security 
and consistency 

Individual as head of 
organisation 

• Fast and less 
bureaucratic decisions 

• Accountability of 
decisions 

• Efficiency 

• Predictability 

• Relatively easy capture by 
industry or political interests 

• Partisan appointments 

• Idiosyncrasies 

Diverse financial resources • Financial independence 
from government 

• Compensation of 
ineffective resources 

• Reduced planning capacity  

Net-budgeting (although budget 
is approved by the Parliament)    

• Separate budgetary 
decisions 

• Financial autonomy 

• Direct financial 
responsibility 

Only courts can overturn the 
NRAs’ decisions 

• Real political 
independence 

• Legal clarity and 
continuity 

• Courts do not possess 
technical expertise 

 

Open consultation processes • Transparency 

• Inclusiveness 

• Optimisation of 
outcome 

• Low decision-making 
capacities 

• Slow reaction times 
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In addition, if one source of revenue loses financing capacity, this development can be 
compensated by raising revenue from any of the other sources. The major disadvantage is 
certainly that some revenues of these diverse sources are relatively unpredictable. This reduces 
planning capacity and might in the end lead to dependence on government appropriation.  

The major advantage of net-budgeting model is the financial planning autonomy of Ficora. Since 
it is the NRA that knows best its financial requirements, own budgetary independence leaves 
important leeway for short-term and long-term financial planning. On the other hand again, own 
budgetary approval also means direct financial responsibility and well-functioning controlling 
mechanisms. 

In Finland, only FRXUWV can overturn the decisions of Ficora. This is not the case in Denmark and 
the United Kingdom, those two countries which are among the most progressive reformers of 
national regulatory policy in the European Union. There, intermediate bodies such as the 
Telecommunications Complaints Board and the Mergers and Monopoly Commission, 
respectively, are in charge of first-instance appeals. The advantage of this system is that those 
intermediate bodies possess a much higher technical expertise than courts. On the other hand, 
direct appeal to the courts strengthens the independence of the NRA and ensures legal clarity and 
continuity. 

In general, regulatory independence can be enforced through granting the NRA (beside the court 
proceedings) the final decision on regulatory issues, fixed terms and conditions of employment, a 
separate budget, technical expertise and broad and encompassing powers. In this context, open 
consultation processes play an important role for the transparency and acceptance of the 
decisions by the regulatees and the public, thus reducing conflicts, if possible, already D�SULRUL. 

�
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5HJXODWRU\�6FRSH�DQG�)XQFWLRQV�
The second part of this analysis considers Ficora’s UHJXODWRU\�VFRSH�DQG�IXQFWLRQV compared to 
the other European NRAs. Ficora has different responsibilities covering mainly 

1. technical regulation of communication QHWZRUNV to ensure its functioning and 
security 

2. supervision of telecommunication PDUNHWV to ensure competition 

3. allocation and control of UDGLR�IUHTXHQFLHV to provide sufficient frequencies 
within Finland 

4. GDWD�VHFXULW\ and privacy protection in electronic communications 

5. EURDGFDVWLQJ regulation by monitoring the content and its compliance with 
law 

In addition, Ficora also controls SRVWDO operations, collects television IHHV, co-ordinates 
VWDQGDUGLVDWLRQ of telecommunications and postal services and allocates GRPDLQ�QDPHV 
for the Internet. 

Compared to the functions of other NRAs, it becomes evident that Ficora possesses all relevant 
competencies except for OLFHQVLQJ�in the area of fixed-voice and mobile-voice telephony. Thus, 
Ficora is among the few NRAs in the European Union which are not, or not fully, empowered 
with responsibilities to grant licences and oversee if the requirements are being kept by the 
market participants. Licensing, however, is a core function of a regulatory authority in the 
telecommunications sector. As regards SULFLQJ, Ficora shares responsibilities with the FCA and 
is thus not fully independent in making decisions in this field. In Belgium, France and Portugal, 
the NRAs have no say at all when it comes to price regulation. However, all other member states 
have empowered their NRA to independently control pricing mechanisms within the 
telecommunications sector. 0HUJHU�FRQWURO belongs, at least partly, to the competencies of the 
NRA in two of the 15 countries, namely in France and Germany, where the NRA shares 
responsibility with the National Competition Authority. In Finland, as in the rest of the member 
states, merger control is being executed solely by the Competition Authority. 

In the light of convergence of telecommunications, broadcasting and Internet services, the 
“classic” telecommunications regulator will soon seize to exist and new, PXOWL�VHFWRU�
UHJXODWRUV �065� will take over the respective responsibilities. The Finnish Ministry of 
Transport and Communications seems to have accounted for this development by a significant 
empowerment of Ficora over the past years. Compared to other NRAs in the EU, Ficora’s 
regulatory scope is relatively large and encompassing. There are many advantages of a broad 
regulatory scope. The risk of “industry capture” is reduced because specific industry interests 
become less dominant within a regulatory framework covering more than one sector. “Political 
capture” also becomes less likely because a MSR is much more independent from the line 
Ministries. Since a MSR wants to avoid precedents for other sectors, it will more likely resist 
political interference on a certain issue. A third advantage is the creation of legal continuity and 
stability by reducing uncertainty in all sectors regulated by the MSR through precedents in one 
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of those sectors. Another important advantage are economies of scale, for example in the 
employment of only one group of highly skilled regulation experts, such as economists, lawyers 
or financial analysts. Economies of scale can also be obtained in administrative and support 
services, thus reducing costs, or in the development of the regulator itself by spreading uniform 
rules and procedures from sector to sector. 

There are, of course, also certain disadvantages and risks. One such risk is the fact that if 
regulatory capture does occur, either from a dominant industry actor or the political side, it will 
be the whole regulator. Hence, all different sectors regulated might be subject to private interest 
influence. Another danger is that a precedent that was set in one of the regulated sectors will be 
inappropriately applied in some of the other sectors. This could lead to legal uncertainty and an a 
reduction of investment. In addition, the acceptance of the MSR by all relevant line Ministries 
can become difficult and, thus, political quarrels among the actors involved might emerge. As a 
result, all those disadvantages can cause significant delays when it comes to future reforms of the 
organisational structure or the responsibilities of the MSR. 

As convergence proceeds, new regulatory functions become important for the “classic” 
telecommunications regulator. Austria’s RTR, for example, has set up a competence centre for 
media and telecommunications convergence issues to prepare itself for the coming 
developments. One of those additional responsibilities and core functions that have to be covered 
by an effective multi-sector regulators (MSR) is EURDGFDVWLQJ. Currently, only Ficora and newly 
created OFCOM in the United Kingdom cover content regulation in the area of broadcasting 
such as, for example, compliance with certain statutory requirements. The United Kingdom has 
been consistent in its empowerment of OFCOM by also granting it the competence to mediate 
complaints about contents of television broadcasting. In general, it seems positive to grant the 
MSRs the same mediating responsibilities for their new competencies as for their classic ones. 
Austria’s RTR has also been empowered to regulate broadcasting issues, but only those that fall 
in the area of technical regulation. Another central aspect of regulation in the context of 
convergence is that of EURDGEDQG�WHFKQRORJ\. In order to create a network society, as it is, for 
instance, proclaimed by the Danish government, a MSR also has to further new technologies and 
promote them respectively. This is the role played by NITA in Denmark or OFCOM in the 
United Kingdom. Ficora has certain responsibilities in the field of Internet regulation, such as the 
allocation of domain names but does not seem to be fully responsible for broadband technology 
and Internet content.29 

The analyses that have been conducted in this report can only draw a FRPSDUDWLYH�VWDWLF�
SLFWXUH of Ficora and the other 14 telecommunications NRAs in the European Union. Under the 
research framework as it was originally foreseen, it is not possible to evaluate the performance of 
Ficora as such or even compare it to the performance of the other European NRAs. Indicators for 

                                                 
29 For further details on the regulatory framework and a critical assessment of functional profiles of the NRAs 

in Denmark, France, Germany, the Netherlands and the United Kingdom, please see point 2 “Micro Analysis” of the 
report. 
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RUJDQLVDWLRQDO�SHUIRUPDQFH have to be very carefully selected in order to provide sound and 
reliable information on the issue. In addition, performance data are much harder to obtain and 
would have to be gathered using special empirical techniques, including detailed field-studies in 
all 15 EU countries on, for example, the basis of a standardised expert questionnaire. This 
empirical analysis might include variables such as the consistency of decisions over time, the 
number of conflicts that have been brought to court over the past years or the speed of decision-
making within the NRA. Hence, this undertaking would demand a much broader and complex 
research framework and might be subject to a follow-up project. 
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�� 15$�0LFUR�$QDO\VLV�
The macro comparison of the 15 EU member states has already revealed important differences 
between member states as regards the structure and functions of the NRAs for the 
telecommunications sector. In order to shed more light on these differences, the following part 
wants to provide a detailed view on five distinct countries and their regulatory settings. 
Differences in the institutional characteristics and regulatory functions of NRAs are very often 
rooted in the variation of national political systems. Thus, short case studies help to analyse in 
more detail the organisational characteristics and regulatory competencies of the NRAs as well 
as the institutional structures they are based on. They cover the vertical relationship between 
NRAs and firms and the horizontal relationship between NRAs and other regulatory bodies such 
as the Ministry or the national competition authority.  

The countries which are analysed in the following part are Denmark, France, Germany, the 
Netherlands, and the United Kingdom. These countries were selected because they represent 
well the heterogeneity of domestic political structures and traditions that persist in the European 
Union. In addition, they do not only vary in size of the market and level of competition, but they 
also differ in terms of power and regulatory competencies of the respective NRA. As it is shown, 
relations between NRAs and other regulatory institutions are not always free of complications. 
However, it is very hard to assess which country represents a “best practice example” concerning 
the regulatory setting and the role played by the NRA. It should therefore become clear that 
generalisations about the effectiveness of NRAs and their corresponding regulatory frameworks 
are difficult to make. The case studies were set up according to the descriptive-analytical 
structure as shown below. 

 

Figure 15: Case Study Structure 

1. Privatisation policy and legal framework 

2. NRA: functions, structure and external relations 

a. Functions 

b. Structure 

c. External Relations 

3. Critical Assessment 

a. Regulatory policy  

b. Institutional structure 

c. Functional co-operation 

4. Impact of EU policy 
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���� 'HQPDUN�

������ 3ULYDWLVDWLRQ�SROLF\�DQG�OHJDO�IUDPHZRUN�
Denmark certainly belongs to the OHDGLQJ� FRXQWULHV of the world when it comes to the 
liberalisation of the national telecommunications market and progress in telecommunications 
reform. The level of competition in the national markets and the condition of the coverage of 
basic telephony and mobile services are good indicators for the assessment of the development in 
the past. Denmark is the only member state to rank in top positions in all three key dimensions 
which indicate a successful preparation for the emerging network society: leased line prices, 
interconnection charges, and progress in the unbundling of the local loop. For instance, Denmark 
is among the leading countries as regards the development of competition in international 
services. In addition, it has achieved to establish the ORZHVW�EDUULHUV to market entry in the EU. 
Its weakest performance has so far been in international calls charges, where several other 
countries have made faster progress over the last years. Actual competition has progressed most 
rapidly in mobile and international services. National and local services, however, remain 
dominated by the incumbent. Nevertheless, Denmark’s positive market development seems to be 
based more on the good performance of the NRA rather than on the existence of effective 
competition. 

The Danish government places much emphasis on a public policy that eventually leads to the 
creation of a network society. Since the adoption of the political framework agreement in 1999, 
the pillars of the Danish IT strategy can be summarised as follows: 

• emphasis on the creation of a network society 

• availability of an effective, secure and inexpensive digital infrastructure, 

• healthy competition, good consumer protection and efficient management of 

scarce resources in the telecommunications sector, 

• innovative and well co-ordinated implementation of government IT initiatives, 

carried out mainly in forms of public-private partnerships, 

• optimal conditions for a digital reform of the public sector, 

• rational and secure use of IT and other technologies among citizens and 

businesses. 

The national Act on Competitive Conditions and Consumer Interests in the Telecommunications 
Market entered into force on 1 July 2000. It consolidates and simplifies the Danish legal 
framework for telecommunications, which used to be made up of a number of individual 
legislative Acts. Among others, the Act maintains the reliance on general authorisations rather 
than individual licenses for fixed network operators and service providers. With the Finance Act 
2002, the 1DWLRQDO� 7HOHFRP� $JHQF\ (NTA) and the 6WDWH� ,QIRUPDWLRQ� 6HUYLFH, two formerly 
separate and independent agencies in charge of telecommunications and information affairs, 
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were replaced by a single regulatory authority. The 1DWLRQDO�,7�DQG�7HOHFRP�$JHQF\ �1,7$� 
was created with effect from 1 April 2002.  

Incumbent on the Danish telecommunications market is 7'&, until 2000 7HOH�'DQPDUN, with a 
market share of 62% of the domestic telephony market.30 However, its market share has been 
declining consecutively since its privatisation and is expected to continue to decrease also in the 
future. For instance, international telephony in Denmark has been exposed to strong competition 
relatively early, and, hence, as of mid-2001, TDC retains a market share of only 47%.  

������ 1,7$��IXQFWLRQV�VWUXFWXUH�DQG�H[WHUQDO�UHODWLRQV�
NITA is a government agency under the Ministry for Science, Technology and Innovation. It is 
an element in the Ministry’s unit organisation and takes an active part in providing input in all 
matters concerning telecommunications, such as advising the Minister on all kinds of 
telecommunications issues. It further assists in the drafting of policy proposals, bills and 
executive orders in co-operation with the various departments of the Ministry. Finally, it carries 
out all responsibilities contained in the portfolio of the former State Information Service. In sum, 
NITA’s goals are to create a suitable framework for citizens and businesses alike in order to 
realise the vision of Denmark as a network society. In doing this, NITA’s major task is to 
develop and implement initiatives within key areas of the national IT policy strategy, which is 
formulated by the government. 

According to the Act creating the NTA, the predecessor of NITA, the authority “[…] shall 
actively contribute to promoting competition in the telecommunications sector with the aim of 
giving private consumers, enterprises etc. access to a wide and varied range of 
telecommunications services at low prices and of a high quality and at the same time contribute 
to ensuring the necessary consumer protection". Basically, the tasks of NITA can be divided into 
general and specific supervisory activities. *HQHUDO� DFWLYLWLHV comprise, for instance, the 
supervision of services and networks, the assistance of the Minister in preparing 
telecommunications regulation, the issuing of administrative regulations in areas where NITA 
has competence to do so, or the provision of advice to consumers and companies. 6SHFLILF�
VXSHUYLVRU\�DFWLYLWLHV�focus on the areas of interconnection and the promotion of competition in 
the market. This comprises basically all issues of interconnection supervision and dispute 
settlement, the issuing of licences for the operation of mobile communication networks, and 
accounting supervision. NITA’s specific supervisory activities further consider user relations, 
such as the specification of USO terms or general approvals in the radio and telecommunications 
field, and issues of frequencies and numbering, such as the allocation of frequencies or general 
spectrum management. 

NITA is mainly financed by fees coming from numbering and spectrum allocation. In 2001, the 
EXGJHW of NITA’s predecessor NTA was financed by 48% through revenues coming from the 
auction of mobile licences. A further statutory source of finance is government appropriation, 

                                                 
30 Domestic telephony includes calls in the fixed network and Internet dial-up calls. 
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which contributed to the budget in 2001 by not more than 2%. NITA also has certain UHSRUWLQJ�
REOLJDWLRQV to the Ministry on regulatory issues, supervisory tasks and proposals for 
amendments in the area of its advisory function. The latter covers NITA’s obligation to DGYLVH 
the Ministry on any need to amend or extend existing legislation for the telecommunications 
sector, based on the development of the market. In cases of DSSHDO against decisions in the sector 
of telecommunications, NITA functions as body of first instance before claims can proceed to 
the general courts. 

The last revision of the Telecommunications Act has enhanced the efficiency of regulatory 
action. The amendments have introduced, for example, a provision ensuring that appropriate 
decisions of NITA are not necessarily suspended when pending because of an appeal. These 
decisions can enter into force in some cases on an interim basis. In addition, NITA can decide 
about questions of interconnection on a ‘fast-track’ basis. However, there does not exist a legal 
basis for NITA to intervene on its own initiative except in determining LQWHUFRQQHFWLRQ�SULFHV. 
This is also an area in which its predecessor NTA has been very active in the past. In the area of 
consumer protection, NITA deals only with certain types of complaints, such as, for example, 
complaints about telephone bills. All other complaints for which NITA has no responsibility are 
dealt with by the Consumer Complaints Board.  

NITA is headed by a ERDUG�RI�GLUHFWRUV with one Director General, at the moment Mr. J UJHQ�
Abild Andersen, and three Deputy Director Generals. They are all appointed by the Minister for 
Science, Technology, and Innovation. They are independent from political power and possess 
full autonomy of decision-making in the areas for which the statutes foresee regulatory 
responsibility of NITA. Currently, NITA’s staff is around 250 employees, that is about 100 
employees more than its predecessor NTA. 

In Denmark, there are close contacts between NITA and the competition authority. All regulation 
concerning the sector of telecommunications in regard to competition law is handled by the two 
institutions using the principle of µRQH�VWRS�VKRSSLQJ¶. Basis for the application and 
practicability of this principle in the regulatory praxis is close co-operation between both 
authorities. The aim of this close co-operation is to ensure effective control over competition in 
the telecommunications sector. The procedures for co-operation in different areas of regulation 
are laid down in the Telecommunications Act. For instance, the competition authority has to 
comment on all interconnection agreements made by NITA with the market participants 
involved as to whether the agreement contains provisions which are incompatible with the 
Competition Act. In addition, both authorities hold TXDUWHUO\� FRQWDFW� PHHWLQJV. In these 
meetings, information on legislative initiatives, decisions in specific cases, EU provisions etc. is 
H[FKDQJHG�PXWXDOO\. What is more, the past has shown that complaints relating to competition 
issues are very often addressed to both institutions in parallel. For ensuring the principle of ‘one-
stop-shopping’, close co-ordination between the two is essential. It is then assessed, which of the 
two authorities will have to focus on the respective case. 
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������ &ULWLFDO�$VVHVVPHQW�
As in many other European countries, the issue whether a measure should be adopted under 
sector-specific regulatory rules or under general competition law, is an important one also in 
Denmark. The incumbent supports the shift from sector-specific regulation to the application of 
general competition rules and an increased participation of the competition authority in the 
assessment of market conditions. In the past, the co-ordination and co-operation between 
NITA/NTA and the competition authority ZRUNHG� ZHOO. It could, however, be criticised that 
NITA has adopted a reactive approach towards intervention. In addition to this lack of regulatory 
pro-activity, the duration of the settlement of disputes between market participants is regarded as 
much too long. NITA further needs to ensure constant supervision of the practical 
implementation of decisions made by any of the regulatory authorities responsible for the sector 
of telecommunications.  

Denmark has accounted for the FRQYHUJHQFH of telephony, broadcasting and Internet-based 
services by extensively integrating IT in the responsibilities of the new telecommunications 
regulatory authority NITA. Its tasks have proceeded from being concerned with authority 
performance at the start of the liberalisation process in 1995, via administration of legislation, to 
the current situation in which the authority contributes to promoting the provision of, for 
instance, high-speed connections, broadband, access to the network society, or Internet security. 

Currently, it is argued by industry representatives that the stringent regulation of the 
telecommunications sector would make it increasingly difficult to foster the development of 
Denmark towards a network society. Regulation would force not only 7'&, the incumbent, but 
the entire Danish telecommunications industry to reduce prices to a level which is not financially 
sustainable in the long run. Calls have become louder to DEROLVK�SULFH� UHJXODWLRQ completely 
because of the level of competition reached over the last years. Current price regulation would 
hamper investment and therefore carries an inherent risk that consumers might suffer from 
missing innovation. Industry representatives even claim that companies could have a hard time 
surviving if the current form of price regulation is being upheld in the future. In brief, it is 
criticised from the industry side that the Danish regulatory authorities have focused too much on 
low end-consumer prices and that, at the same time, they have neglected the quality of services. 
Despite all claims of the industry, we could come to the conclusion that there still seems to be 
need for stimulating competition in the telecommunications market through sector-specific 
regulation in order to ensure a continued fall in telecommunications prices, better services, and 
to promote the development of a faster, cheaper and more secure Internet. 

������ ,PSDFW�RI�(8�SROLF\ 

There are quite different opinions concerning the move of the new CRF towards the application 
of general competition law in the telecommunications sector. While the Commission tries to 
speed up the process of GHUHJXODWLRQ, the Danish government believes that sector-specific 
telecommunications regulation will be needed and in some areas even strengthened, at least for 
the near future. Accordingly, one of the comments of the Danish government on the new CRF 
has been that sector-specific regulation cannot be removed before there was real competition in 
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the market. This is astonishing as competition in the Danish telecommunications market has 
come further than general competition in most EU member states. But it also seems true that the 
level of competition in the Danish telecommunications sector, as it is today, is mainly due to the 
existence of sector-specific regulation and the role played by NITA.  

The new CRF further foresees the slow but constant reduction of asymmetric sector-specific 
telecommunications regulation from 2003, beginning with the lifting of the obligation for 
operators with SMP to offer interconnection to competing operators at cost-based prices. This 
proposal should simplify Community legislation and lead to fewer binding rules and more 
flexible regulation. Also in Denmark, telecommunications legislation has recently been revised 
and the number of laws has been significantly reduced. This, however, does not, at least in the 
short run, lead to a reduction in the level of regulation. Regulation regarding interconnection, for 
example, has so far not yet be substantially changed or scaled down. On the contrary, the new 
legislation has VWUHQJWKHQHG� LQWHUFRQQHFWLRQ� UHJXODWLRQ in order to increase the competitive 
margins of new entrants.  

But Denmark is not the only EU member state that seems to have problems with the 
Commission’s policy to scale down interconnection regulation. The general attitude among the 
NRAs is that it may be premature to stop using regulation before full market conditions have 
been obtained.�The FRUH�TXHVWLRQ is, of course, whether the Commission itself really wants to 
quickly attain full competitive conditions in the telecommunications markets or follows the 
slower path wanted by some national governments. However, as we have learned from our 
experience with competition and harmonisation initiatives since the Single European Act in 
1987, the determination in the EU institutions, namely the Commission, to push through a certain 
policy may be stronger than initially anticipated. 

����*HUPDQ\�

������ 3ULYDWLVDWLRQ�SROLF\�DQG�OHJDO�IUDPHZRUN�
The third stage of the reform process in German telecommunications policy began in 1989. 
Under the pressure from EC liberalisation Directives, the German government separated 
ownership from regulation in the telecommunications sector. In 1996, the government adopted 
the 7HOHNRPPXQLNDWLRQVJHVHW], the Telecommunications Act, the central new piece of legislation. 
It removed not only the public monopoly of the cable-based telecommunications network and the 
telephone service. It further established a National Regulatory Authority, the 
5HJXOLHUXQJVEHK|UGH� I�U� 7HOHNRPPXQLNDWLRQ� XQG� 3RVW� �5HJ73�. The Telecommunications 
Act intends to complement German competition law. It therefore distinguishes between areas 
that need sector-specific regulation in order to effectively control any abuse of market power and 
guarantee universal service, and others where general competition law already applies. At the 
same time, the German regulatory model contains many elements already applying Community 
law. 
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After reunification, strong pressures for liberalisation of infrastructures were exerted as 'HXWVFKH�
7HOHNRP, the former monopolist, was not able to satisfy demand on a much larger market. One 
major result of a slow but gradual privatisation policy since the early 1990s is a mixed owner 
structure of the incumbent. The German government remains the majority stockholder in 
'HXWVFKH�7HOHNRP, as of today, possessing ����RI�'HXWVFKH�7HOHNRP.31  

In Germany, today, services and high-speed infrastructure are both highly competitive within the 
privatised telecommunications sector, while some monopoly elements remain in the local loop 
and the radio spectrum. However, there is not yet self-sustaining competition in any of the 
markets, neither local, national, nor international. It seems obvious that the current degree of 
competition can only be sustained by retaining the present regulatory framework in its entirety. 
This includes H[� DQWH regulation of prices charged horizontally to operators and vertically to 
consumers. 

������ 5HJ73��IXQFWLRQV��VWUXFWXUH�DQG�H[WHUQDO�UHODWLRQV�
RegTP is a government agency which operates independently but is accountable to the Ministry 
of Economic Affairs. The VFRSH� RI� UHJXODWLRQ of RegTP as laid down in the 
Telecommunications Act is as follows: 

• Technical regulation (i.e. standards, allocation of frequencies and phone 
numbers) 

• Universal service provision (i.e. telephone and related services at reasonable 
costs) 

• Pro-competitive market regulation (i.e. market access, interconnection, control 
of dominant firms) 

• Pro-competitive market regulation is effectuated through the granting of 
licences, the control of open network provision and the interconnection of 
networks, and the regulation of tariffs for voice telephony. 

RegTP focuses on the creation of IXOO�FRPSHWLWLRQ, but emphasising the importance of flexible 
solutions according to market demands. In Germany, high emphasis has always been given to the 
rule of competition law, the decisions of the Cartel Office and the procedural court. In general, 
the court system in Germany is open, but can occasionally be confrontational. In the past, RegTP 
frequently encountered restrictions by courts, the Cartel Office or by powerful firms. In addition, 
occasional government interventions have further limited its discretion and autonomy. This due 
to the fact that the federal government possesses the discretion to RYHUUXOH the decisions of 
RegTP. 

                                                 
31  30% of which are direct shares of the government, while approximately 12% belong to a financing agency, 

named .):, which is controlled by the state. 
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The Telecommunications Act established a German regime that uses DV\PPHWULF� UHJXODWLRQ. 
The reason is that because with symmetric regulation32 the incumbent network operator, 
'HXWVFKH�7HOHNRP, would be able to maintain a GH� IDFWR monopoly, even with the abolition of 
legal barriers of entry to the market. Examples of this asymmetric regulation are the use of H[�
DQWH�DSSURYDO�RI�WDULIIV for voice telephony and the UXOHV�JRYHUQLQJ�DFFHVV�DQG�FRQQHFWLRQ�to 
the networks and services of 'HXWVFKH�7HOHNRP. 

RegTP is headed by a 3UHVLGHQW which is appointed by the government for a five-year term. In 
this matter, the $GYLVRU\�&RXQFLO of RegTP, which is composed equally of nine members of the 
%XQGHVWDJ and nine members of the %XQGHVUDW�and which possesses monitoring functions, has a 
right of proposal. The President’s contract can not be repealed by the Minister of the Economy 
under normal circumstances. Germany, by far has the largest staff of all NRAs in the EU, 
currently 2430 employees. Public contributions are the main source of financing (59%), next to 
fees for licence (10%), numbering (19%) and spectrum (12%). 

Generally, in Germany, competition law and economic regulation are strictly separated. Only for 
the sectors of telecommunications and railway transports regulatory and competition 
competencies SDUWO\� RYHUODS. We can observe the existence of SDUDOOHO� FRPSHWHQFLHV of the 
regulatory authority, the competition authority and the Ministry, which is in charge of basic 
policy tasks concerning telecommunications.33 Even then, the competition authority keeps the 
exclusive powers to apply rules about ban on cartels, abuse of dominant positions and merger 
control. For telecommunications, Germany has opted for a VHFWRU�VSHFLILF��DV\PPHWULF�V\VWHP 
of supervision which goes further than the general supervision of abuse under the Cartel Act. 
This is because it was felt that the task of regulating the industry requires such a degree of 
VSHFLDOLVDWLRQ and H[SHUWLVH beyond the mere regulation of markets that the instruments of 
general competition law were regarded as insufficient. The legislator therefore decided to 
transfer these tasks to RegTP and not to the %XQGHVNDUWHOODPW, the Federal Cartel Office, which 
was founded in 1957. 

Since the beginning of their co-existence, there has been a competition for primacy between 
RegTP and the Federal Cartel Office, the latter being the guardian of general competition law in 
Germany. The relevant legislation is the Telecommunications Act, which is a OH[� VSHFLDOLV�
compared to the Cartel Act: the latter applies only when the Telecommunications Act does not 
provide any specific arrangement. Where the Telecommunications Act grants the RegTP powers 
to monitor the industry, the rules contained in the act therefore take precedence over the rules of 
sections 22 and 26 (2) of the Cartel Act. The Federal Cartel Office is responsible, among others, 
for the supervision of activities of dominant suppliers of telecommunication services in relation 
to customers who are not competitors. In general, when the GRPLQDQW� SURYLGHU abuses its 
position to the disadvantage of competitors, the Federal Cartel Office will act only when the 
Regulatory Authority considers that it has no legal basis for intervention. Where both authorities 

                                                 
32 Symmetric regulation means “providing all suppliers, incumbents and new entrants alike, a level playing-field 
on which to compete: the same price signals, the same restrictions, and the same obligations. 
33 In Germany regulators are not the principal enforcers of competition law in their sector nor competition 
agencies are principal economic regulators. In general both tasks are clearly separated. 
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exercise control, the co-ordination of tasks is laid down in the Telecommunications Act. 
Theoretically, RegTP has to inform the Federal Cartel Office of any issue also falling in the other 
institution’s jurisdiction and vice versa. The Federal Cartel Office’s legal position is strongest 
regarding the geographic and product market definition, and market dominance. In both fields, 
RegTP may only decide in agreement with the Federal Cartel Office. Due to the above 
mentioned provisions, it is often argued that the Telecommunications Act UHGXFHV� WKH�
GLVFUHWLRQ of the Cartel Office even for issues belonging to its core competency.34 For any of the 
decisions, operators have the right of appeal against decisions of the regulatory authority before 
the administrative Courts. This appeal does not automatically lead to the suspension of the 
contested decision. 

One reason for the ongoing competency dispute is that the Telecommunications Act does not 
specify in much detail the mode of co-operation between RegTP and the Federal Cartel Office. 
In practice, this leads quite frequently to confusion about the responsibility of either the 
independent regulator or the Federal Cartel Office. Eventually, this contributes to an increasing 
XQFHUWDLQW\ among market participants and new entrants. It is important to note, however, that 
sector-specific regulation will lose its “raison d´être” if the telecommunications sector is 
successfully transformed into a market characterised by effective competition. For this reason,  
§ 81 (3) of the Telecommunications Act requires the need for regulation provisions to be 
H[DPLQHG�DW�UHJXODU�LQWHUYDOV by the advisory Monopoly Commission. 

������ &ULWLFDO�$VVHVVPHQW�
Referring to the HTXLW\� YV�� HIILFLHQF\-argument, the German regulatory system has rather put 
emphasis on HTXLW\ and SXEOLF�VHUYLFH�SURYLVLRQ, whereas the United Kingdom, for example, 
has focused on creating efficient conditions for competition, hence taking early and significant 
liberalisation measures. This focussing on equity might also explain the late privatisation steps in 
the German telecommunications sector. RegTP has established a consumer service which is 
considered to be rather accessible and which seems to increase transparency for consumers. Over 
time, the Telecommunications Act has established a UDWKHU OLEHUDO� OLFHQVLQJ� UHJLPH. At the 
same time, the regulation of licensing is not restricted to areas in which certain constraints might 
suggest the need for central co-ordination.35 

Currently, RegTP sees no reason to discontinue the application of asymmetric regulation which 
puts special obligations on the national incumbent, 'HXWVFKH� 7HOHNRP. RegTP uses both, the 
instrument of VHFWRU�VSHFLILF�H[�DQWH and of FRPSHWLWLRQ�ODZ�H[�SRVW UHJXODWLRQ. It regulates not 
only conditions for free market access but also retail prices. Even with some experts arguing for 

                                                 
34 § 82 of the Telecommunications Act foresees that both agencies have to exchange information touching upon 

each other’s jurisdiction. They have to reach agreement, for instance, on the question whether a company has a 
dominant position in the market of telecommunications or not. 

35 Of the four classes of licences granted by RegTP, only Class 1 (mobile radio) and Class 2 (satellite transmission) 
cover areas in which unregulated action may lead to a sub-optimal outcome. 
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the sole focus on H[�DQWH regulation, RegTP will continue controlling retail prices H[�SRVW under 
German competition law. 

The high speed of liberalisation during the past decade and the relatively young age of RegTP 
(1998) has often caused UHJXODWRU\�FRQIOLFW. With the incumbent 'HXWVFKH�7HOHNRP and a large 
number of new entrants in the fixed voice and mobile telecommunications markets, various 
different actors are trying to influence the proceedings and decisions of RegTP and the Federal 
Cartel Office. By engaging in lengthy court disputes, the different actors have tried to establish 
precedents framing the rules of engagement. In doing so, Deutsche Telecom prefers H[� SRVW 
regulation and the application of competition rules, while most new entrants favour H[� DQWH 
regulation by RegTP that understands prices and costs of entry. Today, H[�DQWH regulation is still 
in formation. As in other member states, new market players in Germany also ask for 
asymmetric regulation for ensuring fair market access and full competition. 

Concerns are often raised about the ZRUNORDG of RegTP. Especially the Ruling Chambers seems 
to lack the necessary human resources. They try to press the parties concerned into conciliation 
and ask them to continue with negotiations which are unlikely to result in an agreement. As a 
consequence, the quality of the dispute handling process is poor and settlements can only be 
reached after a quite extensive period of time. What is more, numerous FRXUW�FDVHV have slowed 
the process of regulatory decision-making significantly.36 Hence, we see here a regulatory 
regime with a number of parallel institutional powers that create potential confusion and 
opportunities for companies and regulators to exploit the regime. In general, the decision-making 
process of the authority should be more SROLF\�RULHQWHG and rely less on a detailed case-by-case 
approach, fostering legal security and transparency especially for new entrants.37  

While many firms appear to be quite comfortable with the strong rule of law and the high usage 
of the Cartel Office, new entrants from the United Kingdom and the United States regard the 
litigation and regulatory procedures as H[SHQVLYH and ULVN\, and therefore as difficult to manage. 
The way of lobbying in a confrontational style has finally urged some operators to staff their 
German representations with German nationals and with employees of German law firms. In 
Germany, it seems to be a matter of time when firms recognise that disputes and court cases do 
not necessarily win the long-run battles with the regulatory bodies. 

������ ,PSDFW�RI�(8�SROLF\�
As it is foreseen by the Treaty, the Federal Cartel Office is responsible for applying European 
competition law (Art. 84 EC Treaty). Interestingly, RegTP is not assigned any specific 
competencies to apply European competition rules. And up until today, there are no 
arrangements to ensure that the application of sector-specific regulatory measures is not 
conflicting with European competition rules. Even with its official primacy over sectoral 
regulatory bodies, the authority of the Cartel Office is being challenged by FRQIOLFW�ZLWK� WKH�
                                                 
36 See, for example, the case of NetCologne vs. RegTP about prices for the unbundling of the local loop. 
37 RegTP does not have the power to take decisions on interconnection on its own initiative, for example. 
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(XURSHDQ� &RPPLVVLRQ. One central problem lies in the definition of market dominance. 
According to the Commission a dominant position is already reached if a company’s market 
share is more than 25% while the Federal Cartel Office sets the threshold at 33%. With the new 
CRF, putting more emphasis on general competition law, this conflict might even worsen. 

Today, RegTP sees the new EU policy more positive than two years ago when the first 
Commission drafts were issued. It appreciates the reduction from 20 directives to only five plus 
one regulation. In addition, the authority favours the new CRF’s IRFXV�RQ�JHQHUDO�FRPSHWLWLRQ�
ODZ as it is the tradition in the national framework in Germany and the abolition of 
telecommunications-specific definitions. According to Matthias Kurth, the President of RegTP, 
compared to the original plans of the Commission in 2000, the new CRF limits the 
Commission’s discretion to intervene in the national regulatory process. Nonetheless, in the 
future, all regulatory decisions taken by the national authorities which have significant impact on 
the Single Market, shall be subject to approval by the Commission.. It is estimated that this 
provision will significantly H[WHQG� WKH�FXUUHQW�GXUDWLRQ of the decision-making procedure of 
ten weeks, as it is currently foreseen by German procedural law. RegTP therefore wants to 
improve the consultation and co-ordination mechanisms between the national regulatory 
authorities in the EU. A supranational European Regulatory Authority, however, is not 
welcomed by RegTP. 

�����)UDQFH�

������ 3ULYDWLVDWLRQ�SROLF\�DQG�OHJDO�IUDPHZRUN�
France has a strong LQWHUYHQWLRQLVW� WUDGLWLRQ, in which the government together with state-
controlled institutions, such as nationalised enterprises, have frequently initiated policy changes 
against heavy opposition of private interests. The government has further stuck to the traditional 
state monopoly model by keeping public control over the operator, and, for a long period, also 
over the sector regulator. Interestingly, after 1997, EC pressure to create competitive markets 
offered a good argument for the left government faced with opposition from within their parties 
to initiated the respective programs. Hence, the French Socialist and Communist parties, which 
had hitherto opposed any reform, started to liberalise the telecommunications market. Going 
along with privatisation, the French government actively pursued the LQWHUQDWLRQDOLVDWLRQ of 
)UDQFH� 7pOpFRP. The same was true for Germany and the case of 'HXWVFKH� 7HOHNRP. Thus, 
internationalisation was used in France as a key justification for privatisation of a traditional 
interventionist “market” sector. 

In 1996, the Telecommunications Law38 was passed. It created a regulatory framework which 
complied with EC legal requirements to end remaining monopolies. At the end of 2002, the state 
still holds 55,5% of )UDQFH�7pOpFRP, the dominant network operator in France. Its market share 
lies around 95% of the total call market. Recently, former monopolist companies have 

                                                 
38 Loi No. 96-659 on Telecommunications Regulation. 
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encountered a GLIILFXOW� ILQDQFLDO� VLWXDWLRQ, hence looking for ways out of their bad financial 
situation. )UDQFH�7pOpFRP, for example, currently needs around 10 Bill. EUR for significantly 
bettering its financial situation. One possibility would be to sell the large shareholding of the 
state. But, for lowering state ownership under 50%, in France a special law is necessary. In 
addition, the issuing of new shares might be difficult for another reason, because the state would 
need to buy a respective portion of 55% of these shares. However, after an initial offer of four 
licences for the third generation mobile telephone network, which attracted bids only from 
France Télécom and SFR, the French government and ART have started a second licensing 
round in May of this year. This time, the two remaining licences were offered. The licenses were 
scheduled to be issued by the end of November 2002. The price for a licence in this second 
round was ¼����P��DQG�VLQFH�%RX\JXHV�7HOHFRP was the only candidate to bid for a licence, the 
French government received less than it might have expected last year. It is estimated that France 
will open its UMTS network for commercial use by the end of 2004. 

������ $57��IXQFWLRQV��VWUXFWXUH�DQG�H[WHUQDO�UHODWLRQV�
The $XWRULWp� GH�5pJXODWLRQ� GHV� 7pOpFRPPXQLFDWLRQV� �$57� and the $JHQFH� 1DWLRQDOH� GHV�
)UpTXHQFHV (ANF) were both founded in January of 1997 as foreseen by the law on liberalisation 
and competition, which had been adopted in 1996. The law of 1996 provides a much greater 
degree of detail and specificity than, for example, the British Telecommunications Act of 1984. 
Article 2 of the law on liberalisation and competition lays down the purposes of regulation, 
enumerated in VHYHQ�REMHFWLYHV, applying both for ART and the Ministry: 

1. supply and financing of VHUYLFH�SXEOLF 

2. creation of fair and effective competition 

3. development of employment, innovation, and competitiveness 

4. establishment of terms for access and interconnection to networks 

5. attainment of respect for confidentiality of messages and neutrality of networks 

6. fulfilment of obligations concerning defence and public security 

7. protection of all the geographical areas of France and of users. 

ART determines and controls conditions for IXOO� DQG� IDLU� FRPSHWLWLRQ and functions as an 
XPSLUH for conflicts between market participants. It is responsible for detailed regulation, like 
numbering and interconnection, monitoring and policing the domestic market place, and 
providing specialised support for policy making of the Ministry. The government can reject 
proposals of ART. It is further ART that allocates licenses and numbers to new entrants. Since 
1998, ART has issued 140 licenses, of which not more than 117 are currently in the hands of 
market participants. The number is estimated to decline below 50 in the near future. ART also 
makes proposals for the costs of XQLYHUVDO� VHUYLFHV provided by )UDQFH� 7pOpFRP, like the 
maintenance of the network, infrastructure, or the provision of low tariffs for socially 
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disadvantaged people.39 The costs are then divided among other firms according to their market 
share. One of the first moves of ART after its creation was indeed to fix the fees a new entrant 
would have to pay for using )UDQFH� 7pOpFRP’s infrastructure. Despite its important 
responsibilities, ART does not have powers to modify licence conditions.  

ANF, the separate radio frequency agency, has a spectrum planning function and manages the 
realisation of the commercial value of spectrum resources. The 'LUHFWLRQ�JpQpUDOH�GH�O
LQGXVWULH��
GHV�WHFKQRORJLHV�GH�O
LQIRUPDWLRQ�HW�GHV�SRVWHV ('L*,7,3) of the Ministry of Economy, Finance 
and Industry remains in charge of granting of licences for public networks and voice service 
provision, developing policy and overseeing all aspects of universal service, including those of 
tariffs and funds. The Secretary of State for industry, currently Nicole Fontaine, responsible for 
telecommunications, exercises her powers independently of the Minister for Economy, Finance 
and Industry.  

ART operates under the supervision of the Ministry of Finance, Economy and Industry. ART is 
headed by ILYH� LQGHSHQGHQW� H[SHUWV, with three (including the head) being appointed by the 
government and two by Parliament, that is the 6pQDW and the $VVHPEOpH�1DWLRQDOH, respectively. 
They are appointed for a period of six years, with a third of the members leaving every two 
years. It is financed by fees for its services, licence charges and by public money. Its total staff in 
2002 is 6.149 employees, which is an incredible number. 

In relation to other regulators, ART has only OLPLWHG� GLVFUHWLRQ for the sector of 
telecommunications. Telecommunications remain subject to general competition law and thus to 
the powers of the competition authority, the &RQVHLO� GH� OD� FRQFXUUHQFH, in case of anti-
competitive behaviour due to a dominant position. In order to facilitate co-operation, the 
President of ART has to inform the &RQVHLO of any abuse of a dominant position and anti-
competitive behaviour. In turn, the latter has to consult ART on cases in telecommunications 
sector and to communicate information about telecommunication issues. Basically, ART wants 
to avoid court cases wherever possible ex ante by trying to grant a maximum of legal security to 
the market participants. However, this comes at the price of long and exhaustive analyses of 
individual cases. 

������ &ULWLFDO�$VVHVVPHQW�
The French regulatory framework is based on the separation between the dominant operator, 
)UDQFH�7pOpFRP, and the government. In the past, however, the actions of ART and especially of 
DGPT, the predecessor of DiGITIP, have demonstrated the EXLOW�LQ� ELDV towards the 
incumbent’s position. What is more, their rulings often revealed the unfamiliarity with effective 
control of market abuse.40 Still problematic is the fact that the same Ministry (for Economy, 

                                                 
39 France was the second country after the United Kingdom to create a tariff system for competition and to make it 

public. 
40 In 1994, DGPT had to become active on a dispute between 6)5, a new entrant providing mobile cellular services, 

and )UDQFH� 7pOpFRP concerning interconnection charges and the potential abuse of a dominant position. The 
dispute was eventually resolved, but only after heavy intervention of 6)5 about )UDQFH�7pOpFRP’s behaviour. 
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Finance and Industry) exercises responsibilities for the state shareholding in )UDQFH�7pOpFRP and 
for parts of the regulation of telecommunications (together with ART). It is often argued that 
shareholder considerations influence regulatory decisions in the Ministry, especially regarding 
the approval of )UDQFH� 7pOpFRP’s tariffs. What is more, there seems to be a ODFN� RI�
WUDQVSDUHQF\ in the mechanism of tariff approval and decision-making.  

The crucial point in the implementation of the new regulatory regime has been the licensing 
practices. The French OLFHQVLQJ�SURFHGXUH, with high licence fees and its emphasis on network 
operators with “financial capacity”, still gives advantage to large companies to the disadvantage 
of smaller (entrepreneurial) firms. It seems that the ART underestimates the adverse effect of 
high licence fees on investment decisions in telecommunications. In the past, French regulatory 
practices were heavily criticised, among others for the unfair allocation of licenses between 
national and foreign market participants, for which foreign companies had to wait much longer. 
Nevertheless, SRVLWLYH� GHYHORSPHQWV have been observable since 1999. ART has begun to 
improve the conditions for interconnection for new market entrants41, through, for example, 
promoting local-loop competition with the help of wireless technologies.42 Until today, 
government has tried to respect the independent positions of ART. For market participants, ART 
generally seems to behave as neutral guardian of competition. While ART wants as many new 
entrants in the markets as possible, its leadership pursues in parallel the strategy of making the 
incumbent )UDQFH�7pOpFRP ready for international competition with other big operators such as 
'HXWVFKH�7HOHNRP or %ULWLVK�7HOHFRP. Therefore, any regulatory action by ART for improving 
the level of competition in the French telecommunications market seems to be checked against 
its effects for the incumbent’s international performance. 

5HFHQW FULWLFLVP aims at certain shortcomings in the regulatory and administrative environment 
in France that could choke off further competition and, hence, growth. In its latest 
communication about the implementation of the (old) regulatory package, the Commission raises 
FRQFHUQV� DERXW� WKH� LQGHSHQGHQFH of ART in France. It considers especially inadequate the 
powers of ART to intervene in interconnection disputes. The following weaknesses of ART are 
frequently mentioned: 

1. Reluctance to intervene more effectively in the preparation by )UDQFH�7pOpFRP 
of the annual interconnection catalogue, or in the implementation of the 
portability of non-geographic numbers 

2. Time-consuming and detailed consultations on issues which require fast and 
direct intervention, i.e. where the incumbent has an interest in delaying access 
to its networks, especially in the case of local loop unbundling. 

Recent actions of ART, however, show a greater willingness to act quickly and decisively as it is 
felt that procedural delays can have costly macro-economic consequences. 

                                                 
41 However, the access for new entrants to the unbundled elements of )UDQFH�7pOpFRP’s local loop, one of the top 

priorities, is not yet possible. 
42 The French government has published a Decree that gives effect to local loop unbundling.  
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However, the issue of local loop unbundling has also proven to be difficult to handle in France. 
ART has been slow in urging France Télécom to grant other operators access to its local loop. In 
the first half of 2002, unbundling has practically started and the market begins to develop, 
however slowly. The problem is similar to other EU countries, in that the incumbent France 
Télécom has a big interest in delaying the unbundling process. For this development, the 
authority has been heavily criticised by the competitors of )UDQFH�7pOpFRP over the last year. 

������ ,PSDFW�RI�(8�SROLF\�
In the past, the need to comply with EU law has certainly been one of the dominant pressures for 
change in the French telecommunications sector. But, there have often been extreme GHOD\V in 
the transposition of parts of the (old) EU regulatory framework, which are today causing greater 
difficulties as markets develop. Evident is also the failure of French legislation to HPSRZHU�
$57�WR�LQWHUYHQH�HIIHFWLYHO\ in interconnection disputes on its own initiative as it is required by 
EU legislation. Those seeking to refer a dispute to ART must also prove that commercial 
negotiations have broken down before ART can intervene. 

Like many other NRAs, the French regulator has certain reservations against supranational 
regulatory activity. According to ART, there are still too many differences in the infrastructure 
between countries in the European Union. Thus, from the French point of view, a European 
Regulatory Authority would not be viable at the moment. Rather, the French authorities want the 
responsibilities1 of the Independent Regulators Group (IRG) to be fostered, hence 
institutionalising the IRG in a respective framework. 

�����7KH�1HWKHUODQGV�

������ 3ULYDWLVDWLRQ�SROLF\�DQG�OHJDO�IUDPHZRUN�
Liberalisation in the Netherlands is advancing rapidly. According to international 
telecommunications operators, the regulation climate in the Netherlands is supposed to be one of 
the best in Europe. One of the reasons is that in the Netherlands FRQVXOWDWLRQ�DQG�FROODERUDWLRQ 
rather than court cases were the predominating patterns for settling disputes concerning the 
privatisation of the utilities in the past.  

The new governance regime, as put in place in by the Telecommunications Act in 1989, was 
based on the combination of a regulated privatised monopoly, market co-ordination and 
industrial self regulation. For a long time, and up until August 1997, the Dutch government 
played a threefold and somewhat conflicting role as .31’s� shareholder, policy maker and 
regulator of the industry. The government just partially followed the regulatory structures of 
OFTEL in the United Kingdom or of the FCC in the United States. In sum, the institutional 
structure of the Dutch telecommunications sector has been transformed from a regulated public 
monopoly to a UHJXODWHG�FRPSHWLWLYH�PDUNHW. By today, .31 is largely privatised, the state still 
holds 31% of the shares and all market segments except voice telephony have been liberalised. 
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The overall market share of .31, the incumbent operator, has dropped below the 50% mark in 
2000. Especially the local calls market has experienced increased competition.43 The result of 
this increasing competition is that international tariffs are among the lowest in Europe, 
sometimes even lower than the incumbent’s tariffs for national calls. For competitors, the 
threshold to enter the market is relatively low. The Minister of Transport, Public Works and 
Water Management is responsible for the development of policy and legislation in the sector of 
telecommunications. He is at the same time responsible for the strategy concerning the state’s 
shareholding in .31. A constellation which is not unproblematic. 

������ 237$��IXQFWLRQV��VWUXFWXUH�DQG�H[WHUQDO�UHODWLRQV�
In 1997, the semi-autonomous agency TND was spun off from the Ministry of Transport, Public 
Works and Water Management and established as an independent regulatory authority, named 
2QDIKDQNHOLMNH�3RVW�HQ�7HOHFRPPXQLFDWLH�$XWRULWHLW� �237$�. Since then, OPTA has been in 
charge of resolving interconnection disputes, and in general of promoting a more competitive 
environment. This new regulatory approach put away with the distant and modest role of the 
government vis-à-vis the dominant position of .31. The new framework was set up to FRPELQH 
the regulatory VXSHUYLVLRQ and the promotion of FRPSHWLWLRQ to protect the interests of new 
entrants and consumers alike. 

OPTA has statutory and advisory tasks. These VWDWXWRU\�WDVNV comprise:  

• implementation of regulations made by the government 

• monitoring of compliance with the regulations  

• arbitration in disputes. 

OPTA is generally regarded as the guardian of public interest and consumer interests. To these 
ends, OPTA applies DV\PPHWULF� UHJXODWLRQ in order to create a more balanced market, and, 
hence, to transform the former monopolistic telecommunications sector into a competitive 
market environment. Problematically, the Telecommunications Act lacks sufficient clarity and is 
ambiguous concerning the decisions OPTA can take. Certain parts of the legislative framework 
can be subject to different interpretations about the scope of intervention and discretionary 
powers.44 Its DGYLVRU\�WDVN comprises the assessment of proposals for legislation and the general 
direction of Dutch telecommunications policy, if requested by the Minister. It further evaluates 
the implementation of new or modified legislation, either when requested by the Minister or on 
its own initiative. 

Basically, OPTA’s role is to intervene when market participants are unable to reach agreement. 
But it is not its policy imperative to interfere in the process of commercial negotiations. The 
process of DGPLQLVWUDWLYH�UHYLHZ in the Netherlands requires the sector regulator to re-examine 

                                                 
43 In the local calls market, .31 still has a market share of about 90%. 
44 Since OPTA does not possess any general power to issue regulations on its own, it often has to ask for the courts 

to rule. 
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all disputed decisions and to adopt a new decision. The latter is then subject to judicial revision 
and appeal to the courts. This high standard of legal protection can generally be perceived as a 
positive fact, but it inevitably leads to delays in course of dispute settlement. Since the time of its 
creation, a clear trend towards VHOI�UHJXODWLRQ has been observable: OPTA prefers to leave 
operators to solve the more complicated and technical problems through self-regulation. OPTA 
has also competence for regulating issues concerning FDEOH� QHWZRUNV as opposed to, for 
example, OFTEL in the United Kingdom. It tries to apply an “RSHQ� QHWZRUN� SROLF\ (ONP) 
approach”, giving new providers the possibility to use existing cable networks for their services. 
In co-operation with the NMA, OPTA is further responsible for settling disputes regarding the 
conditions set by cable operators for program and service providers. 

The head of OPTA consists of WKUHH�PHPEHUV that are appointed by the Ministry for a term of 
four years. OPTA is not hierarchically subordinate to the Ministry and has been granted public 
authorities. All members shall be independent from political power and autonomous regarding 
their decision-making. Nonetheless, OPTA is ultimately responsible to the Minister of Transport, 
Public Works and Water Management. Current staff of the authority is 107 employees. 

The division of labour between OPTA and the Directorate General for Telecommunications and 
Post (DGTP) of the Ministry of Transport, Public Works and Water Management leaves enough 
space for OPTA to effectively exert its powers as the independent regulator. For instance, OPTA 
has discretion to draw up SROLF\� JXLGHOLQHV concerning the implementation of its regulatory 
competencies. However, these guidelines are not binding, neither for the market parties nor 
before the courts. Due to the unclear political positioning of the Dutch government over the past 
years as regards the competencies and functions of OPTA (especially concerning the strategic 
orientation of telecommunications regulation), OPTA adopted a rather FDXWLRXV� UHJXODWRU\�
DSSURDFK.  

Today, safeguarding of fair competition is shared between OPTA and NMa, the Netherlands 
Competition Authority. OPTA applies VHFWRU�VSHFLILF� FRPSHWLWLRQ� ODZ (competition 
engineering), and it cannot apply general competition rules. The latter are exclusively reserved 
for application by the NMa. The existence of sector-specific rules provided by the legislator has 
created the need for a sector-specific, autonomous regulator. 

It is generally agreed that achieving a sufficient level of competition would take too long if only 
the general competition law was applied. When the relevant sectors are sufficiently competitive, 
the competition law enforcement of will be transferred from OPTA to NMa. The decision about 
the transition into a fully competitive market is taken by the legislator. A still heavily debated 
issue is the question whether OPTA’s decisions on XQGHUWDNLQJV� ZLWK VLJQLILFDQW� PDUNHW�
SRZHU should be subject to approval by the NMa. At the moment, the NMa approves only of 
general guidelines that have to be followed by OPTA. 

In the context of critical evaluation of OPTA, the government has decided on 6 July 2001 that 
OPTA should continue to exist as a separate authority until PLG�����. After that date, OPTA 
will become a separate chamber of the independent Dutch Competition Authority NMa. Until 
that moment, it is planned by the government that co-operation and consultation between OPTA 
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and NMa will be intensified especially with regard to the new European common regulatory 
framework for the telecommunications sector. 

������ &ULWLFDO�$VVHVVPHQW�
The institutional framework after 1989 has generated an obscure market, with 377�.31�7HOHFRP 
acting like a self-regulatory conglomerate, dominating the policy process on the basis of an 
opaque information monopoly, recruitment of policy experts and the collaboration with third 
parties. In the past, supervision of the incumbent was often insufficient due to the reluctance of 
377�.31�7HOHFRP to provide information about its strategy and the inability of the regulatory 
institutions to sanction its non-compliance. Hence, effective PRQLWRULQJ�RI�WKH�LPSOHPHQWDWLRQ 
of the separation between the public function of 377�.31� 7HOHFRP and its commercial 
undertakings ZDV�ODFNLQJ. 
OPTA has demonstrated its independence in the past, but was often criticised by market 
participants for its narrow focus on VKRUW�WHUP� LQWHUHVW, such as emphasising competition to 
provide services, rather than on long-term interests, such as promoting infrastructure 
competition. What is more, OPTA often seems to interpret the powers granted to the NRA by the 
telecommunications legislation too broadly, showing a ODFN� RI� SUR�DFWLYH� LQWHUYHQWLRQ. 
Certainly, in some cases, legislation is too detailed, leaving little room for flexibility. But the 
discretionary powers given to OPTA would leave sufficient room for active intervention.45 
Another problem next to that of pro-active intervention is that of predictability and legal 
certainty. Both suffer from a ODFN� RI� FRQVLVWHQF\ of legislation that is rooted in the missing 
strategic orientation of the government as regards telecommunications regulation.  

The preference of OPTA for VHOI�UHJXODWLRQ in the telecommunications market enhances the 
impression that the authority is lacking pro-activity, especially in cases where market players are 
clearly unable to solve the problem themselves. OPTA is often criticised for being too slow in 
taking decisions on important and, hence, costly issues. This seems to be a negative consequence 
of the VPDOO� VWDII that OPTA employs, currently only slightly over 100 people. After all, the 
internal organisation has been functioning adequately since the beginning of OPTA’s existence 
in August 1997, not showing major deficiencies.  

Another reason for OHQJWK\� GLVSXWH� VHWWOHPHQWV� are the provisions of the current regulatory 
framework within which OPTA operates and the consequent behaviour of market players. The 
latter are exploiting all legal possibilities to challenge the decisions of OPTA, and, thus, delays 
seem to be unavoidable under the present institutional configuration. The situation, therefore, 
does not automatically reflect inadequate preparation by the authority but might be equally 
rooted in an insufficient OHJDO� IUDPHZRUN. Substantial progress has been made over the last 
years: interconnection disputes, for example, are usually decided well under six months. 

                                                 
45 This stems also from the fact that the Ministry has a very limited regulation agenda. A fact that creates leeway for 

OPTA acting as the autonomous regulator. 
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Working relations between OPTA and NMa are generally regarded as JRRG. On the other hand, 
the ODFN�RI�FR�RSHUDWLRQ�EHWZHHQ�237$�DQG�WKH�0LQLVWU\ is evident and noticed by the other 
organisations they work with.46 The lack of mutual trust between OPTA and the Ministry has 
created much tension, which has had a negative impact on regulation in the past. These tensions 
seem to be significantly less common in other countries. 

The relationship between OPTA and DGTP can be regarded as SRRU. Even with a sharp 
distinction of competencies, the IXQFWLRQDO� LQWHUDFWLRQ� LV� EDG. Both institutions work from 
different perspectives concerning regulation and the level of intervention. In the view of the 
Dutch government OPTA shall play a leading role in telecommunications regulation to create a 
competitive market environment. DGTP, on the other hand, wants to reduce intervention because 
it is wary of over-interventionism. In sum, the relationship between the different institutions 
assigned to watch over liberalisation and competition in the telecommunications sector, namely 
OPTA, DGTP and NMa, could characterised by a lack of mutual respect, openness, and trust. 

Nevertheless, sector-specific regulation and OPTA as the corresponding regulator will as long be 
required as there is a transitional telecommunications market in the Netherlands, as it is the case 
for almost all other European countries. 

������ ,PSDFW�RI�(8�SROLF\�
The Netherlands are considered as one of the OHDGLQJ�QDWLRQV in terms of liberalisation along 
with the United Kingdom, Denmark, Sweden, and Finland. What is more, the participation of 
OPTA in the various representational bodies of the EU is rated very high. Its work can be 
regarded as SUR�DFWLYH, aiming at furthering the Dutch case of improving EU-wide co-ordination 
between all regulatory authorities. Despite the division of labour between the DGTP and OPTA, 
the latter is seen as the natural body to approach concerning regulatory matters in the 
telecommunications sector at the EU level. 

However, the current Dutch legislative framework concerning telecommunications is relatively 
LQIOH[LEOH in responding to the increasing jurisdiction of the European Union on domestic 
policies. So far, it has been extremely difficult for the Dutch governments to comply with 
specific regulations set by the Commission to secure open network provision and fair 
competition. 

�����8QLWHG�.LQJGRP�

������ 3ULYDWLVDWLRQ�SROLF\�DQG�OHJDO�IUDPHZRUN�
The United Kingdom has been the leader of the European telecommunications reform movement 
over the last 18 years. Although there has been a quite unusual transition from monopoly through 

                                                 
46 One problem is that information between the two organisations is not exchanged properly. 
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duopoly in the 1980s to a fully pluralistic telecommunications market starting in the 1990s, it 
was the first country in the European Union to significantly liberalise its telecommunications 
market.. In the United Kingdom, privatisation was introduced as early as ���� with the 
Telecommunications Act. The same year, the 2IILFH� RI� 7HOHFRPPXQLFDWLRQV� �2)7(/� was 
founded in order to promote a development eventually leading to full competition in the sector of 
telecommunications. On the market side, the major outcome of the Telecommunications Act was 
the creation of the duopoly of %ULWLVK�7HOHFRP and 0HUFXU\, a division of &DEOH	:LUHOHVV. This 
market constellation lasted until the “duopoly review” in 1991 when cable television companies 
were allowed to provide telecommunication services and new telecommunications operators 
were able to enter the market. OFTEL has denied %ULWLVK�7HOHFRP the opportunity to provide 
both television and telephony services. Hence, in contrast to the ‘common carrier’ approach of 
the United States, the United Kingdom has opted for the promotion of competition on the 
markets specifically through LQIUDVWUXFWXUH�FRPSHWLWLRQ. 

Today, all suppliers in telecommunications are privately owned. Even %ULWLVK� 7HOHFRP, the 
former public telecommunications operator, has completely been privatised. As a result of these 
strict privatisation and liberalisation policies, services and high-speed infrastructure are highly 
competitive, while important monopoly elements in the local loop and radio spectrum persist. 
Even though the United Kingdom has begun to liberalise and privatise the telecommunications 
sector as early as 1984, the level of competition in some market segments today is not as high as 
someone might expect and has not yet resulted in an erosion of %ULWLVK�7HOHFRP’s dominance. Its 
market share in the fixed voice telephony market, for instance, is still very high, with over 85% 
of all households being customers of %ULWLVK�7HOHFRP. 

The institutional framework for determining overarching regulatory policy remains very broad, 
thus giving sector regulators such as OFTEL, which is responsible for the telecommunications 
sector, more GLVFUHWLRQ and leeway to pursue its policy objectives. The Telecommunications Act 
actually provided relatively little details over the exercise of powers by the Director General of 
OFTEL and the responsible Secretary of State on issues such as licensing, universal service, as 
well as interconnection. Concerning regulation of the incumbent’s activities, the government in 
the United Kingdom adopted a system of SULFH�FRQWUROV. The government argued that price-cap 
regulation combined adequate safeguards to protect consumers with strong incentives to increase 
efficiency, tariff rebalancing and effective competition. The Telecommunications Act 
empowered OFTEL to cap prices of %ULWLVK�7HOHFRP by using the formula ‘RPI-X’, in which the 
value X is reviewed periodically.  

������ 2)7(/�2)&20��IXQFWLRQV��VWUXFWXUH�DQG�H[WHUQDO�UHODWLRQV�
In the past, OFTEL has mostly set the pace for the other regulatory authorities in the European 
Union. Basically, OFTEL has echoed many of the same principles of free trade as the FCC in the 
United States. In the United Kingdom, sector-specific regulatory authorities predominate over 
other regulatory institutions applying general competition law. For example, it is OFTEL that is 
exclusively responsible for any case of telecommunications regulation, and this had been clear 
right from the beginning. In 1984, when privatisation of the telecommunications sector began, 
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OFTEL seized the chance to establish itself as the GRPLQDQW� LQVWLWXWLRQ vis-à-vis the newly 
emerged oligopoly of %ULWLVK� 7HOHFRP and 0HUFXU\� with the concept of competition as its 
guiding principle. 

Like it is typical for regulatory authorities in the UK, also OFTEL has set out the powers and 
responsibilities of regulatory institutions in the telecommunications sector. Over the past decade, 
OFTEL has made it clear that it possesses SULPDF\� RYHU� DOO� GH� IDFWR� FRPSHWLWLRQ� LVVXHV 
affecting telecommunications. This is illustrated by the fact that OFTEL argued successfully on 
the grounds of competition for the exclusion of telecommunications from the Utility Bill in 1999. 
From the beginning, the authority was supposed to be independent from any political or business 
influence. And in fact: OFTEL has established a high degree of autonomy, discretion, political 
independence and transparency in the regulatory decision-making process. OFTEL is responsible 
for the allocation of licenses, the approval of retail prices (price control), the control of 
compliance with regulatory rules and consumer complaints. Until July 2002, the SULFH�FDS for 
%ULWLVK�7HOHFRP set by OFTEL was ¨53,-4,5%, that is the prices were allowed to increase by no 
more than the annual inflation rate minus 4,5%.47 Under the new price controls, OFTEL 
demands that prices for residential customers will not face any price increases in the fixed voice 
telephony market, according to the formula ¨53,-¨53,��,Q�FDVH���WKH�LQIODWLRQ�UDWH�LV�KLJKHU�WKDQ�
4%, the Director General of OFTEL is allowed to limit the control of %ULWLVK�7HOHFRP ¨53,-4%. 
For the case that a wholesale line rental (WLR) product has been fully implemented, %ULWLVK�
7HOHFRP shall be allowed to increase prices by ¨53,���� 
According to the Telecommunications Act, OFTEL’s RIILFLDO�UHVSRQVLELOLWLHV are: 

1. ensuring that all demands for telecommunication services in the United 
Kingdom are met 

2. ensuring that %ULWLVK� 7HOHFRP and all other market participants comply with 
their licence conditions 

3. promoting the interests of consumers, efficiency , effective competition, and 
the development of a technological and economic base for the equipment and 
information services industry. 

One major outcome of Britain’s early liberalisation policy and OFTEL’s competencies is the fact 
that interconnection fees in the United Kingdom are DPRQJ�WKH� ORZHVW in the world. They are 
calculated on a cost-basis which has to be published by the network operator. In addition, 
OFTEL requires %ULWLVK�7HOHFRP to respect certain billing regulations in order to avoid cross-
subsidies among %ULWLVK�7HOHFRP’s subsidiaries. Recently, however, OFTEL has begun to slowly 
withdraw itself from the field of price regulation. David Edmonds, currently Director General of 
OFTEL, wants his authority to focus increasingly on the SURYLVLRQ� RI� FRPSDUDEOH� RIIHUV in 
order to make the opaque tariff system more transparent for consumers. 

OFTEL is headed by a Director General which is appointed by the Minister of Industry and 
Trade, is independent from any government control and cannot be dismissed under normal 

                                                 
47 If inflation of the previous year is smaller than the term “X“, then prices have to decrease. 
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circumstances. The Director General is SHUVRQDOO\�UHVSRQVLEOH for OFTEL’s regulatory duties 
such as supervision of the industry’s activities and application of competition law to the 
telecommunications sector. The sphere and roles of the Director General and the Secretary of 
State are clearly separated. The Director General also has the discretion to alter licences. With a 
staff of only 160 civil servants, OFTEL is relatively small compared to other regulatory 
authorities. It’s budget is provided by Parliament, but most of the costs are met by licence fees 
which are broadly related to the size of the turnover of the licensed business. 

OFTEL is an independent regulator with a high degree of discretion and a strict market focus. 
Over time, OFTEL has gradually asserted itself over the Office of Fair Trading (OFT) and the 
Monopoly and Merger Commission (MMC) in order to become the GRPLQDQW� UHJXODWRU\�
LQVWLWXWLRQ in the regulation of telecommunications. This might be the result of individual 
entrepreneurship of the Director General, which has the strongest position among all relevant 
regulatory decision-makers. But it is certainly also due to the LQGHSHQGHQW� UHJXODWRU\�
IUDPHZRUN in which OFTEL is only loosely linked to other institutions like the Department of 
Trade and Industry (DTI), as well as to the OFT and to the MMC. This constellation gives the 
whole system dynamism and flexibility.  

For the sector of telecommunications, OFTEL has FRQFXUUHQW� SRZHUV with the OFT under 
competition law. Merger control, however, is exclusively applied by the Director General of the 
OFT. The Director General of OFTEL has contemplated action under the Competition Act or 
Fair Trading Act a number of times in the past but in each case he concluded that enforcement 
action was either possible only under the Telecommunications Act or that the application of 
provisions of the Telecommunications Act provided the better solution. If OFTEL cannot reach 
agreement with the regulatees, the latter can refer to the MMC which makes a binding decision 
thereafter (see point 1.2. above). Under the current regulatory regime, the Department for 
Culture, Media and Sport (DCMS) oversees the activities of OFTEL and the 
Radiocommunications Agency. With the new regime being created by the communications bill, 
UHVSRQVLELOLWLHV� IRU� WKH� RYHUVLJKW of the new regulator OFCOM shall be shared between the 
DCMS and the DTI, with the DTI taking over DCMS’s responsibilities for media policy and 
regulation powers. Both departments will oversee OFCOM and their respective Secretaries of 
State will make joint decisions on appointments to the OFCOM board. 

The newly created 2IILFH� RI� &RPPXQLFDWLRQV� �2)&20� will combine the tasks and 
responsibilities of five existing regulators: the Broadcasting Standards Commission (BSC), the 
Independent Television Commission (ITC), the Radio Authority, the Radiocommunications 
Agency and OFTEL. OFCOM will employ a staff of more than 1.100 employees. The decision 
of OFCOM will be taken by a %RDUG�RI�'LUHFWRUV, and not by a single person. It will have a 
large spectrum of responsibilities ranging from promoting broadband Internet in the United 
Kingdom to mediating complaints about contents of television broadcasting. With the 
appointment of the Chairman, its Deputy Chairman and four non-executive Board Members, 
OFCOM was brought into official existence in late September of 2002. The board of OFCOM 
will have the task of building a successful organisation that can integrate many of the different 
skills that currently reside in the five existing regulators. It will be responsible for implementing 
the significant changes to the broadcasting and telecommunications sector as foreseen in the 
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draft communications bill. Currently, it is planned to have OFCOM report to a commission 
rather than an individual, all powerful person. 

After adoption from Parliament, the communications bill is estimated to receive the assent of the 
Queen by fall of 2003. It is agreed by all experts dealing with the creation of OFCOM that for 
obtaining a successful new regulatory authority, IRUP�PXVW�IROORZ�IXQFWLRQ. Nevertheless, they 
also regard it as pointless to insist on converging tasks into central groups if this leads to 
operational chaos. Therefore, the attribution of competencies for the single organisational units 
will demand expert knowledge and careful analysis of the responsibilities of the five regulators 
that are now being merged. For instance, self-regulation in certain industries could be a 
possibility for reducing the scope of responsibilities for OFCOM and, thus, the number of 
disputes in each industry. According to Lord Currie, the newly appointed Chairman of OFCOM, 
UDGLFDO�DFWLRQ is most likely be taken in the telecommunications sector, where competitors to 
%ULWLVK�7HOHFRP complain that attempts to regulate the former monopoly had failed and that it 
remained too powerful. The Chairman believes that one of the crucial aspects for OFCOM is to 
ensure access on value-for-money terms to broadband, which was crucial to a number of 
developments in the communications sector. 

������ &ULWLFDO�$VVHVVPHQW�
OFTEL is often regarded as a best practice example for new regulatory authorities to be created. 
It is said to be YHU\� HIIHFWLYH. However, it wasn’t until the appointment of a new Director 
General in 1993, Don Cruickshank, that a coherent framework for promoting a competitive 
telecommunications market began to emerge. The new Director General saw that the key to this 
was to establish a set of rules governing interconnection to %ULWLVK�7HOHFRP’s network that were 
transparent and economically attractive to new entrants. Without it, it was argued, investment to 
create the scale needed to take an incumbent on would never be forthcoming. After 1993, 
OFTEL became the model for other countries in Europe as they liberalised their 
telecommunications markets. One criticism that is often raised is the DEVHQFH� RI� DQ� DSSHDO�
SURFHGXUH. Another that OFTEL’s regulatory decisions are sometimes inconsistent and not very 
transparent. The new competition law, which was introduced by the Competition Act in 2000, 
caused some irritations concerning the dominance of sector regulation under OFTEL versus 
general competition law under the OFT. With the Competition Act 2000, it is not unlikely that 
the competencies and functions of the OFT will increase, possibly limiting OFTEL’s almost 
dominant influence in the telecommunications sector. Again, OFTEL is trying to counterbalance 
this development by asserting that all issues as set out in the Telecommunications Act of 1984 
are the responsibility of OFTEL and that GH� IDFWR� FRPSHWLWLRQ� LVVXHV� affecting 
telecommunications therefore fall under its jurisdiction. 

Shortly after privatisation of %ULWLVK�7HOHFRP, the government had established the rules of the 
game governing the telecommunications sector. Quickly, %ULWLVK�7HOHFRP, &DEOH	:LUHOHVV and 
OFTEL recognised that they have to deal with each other on a day-to-day basis concerning 
general regulatory issues as well as in five-yearly price reviews. Hence, conciliatory and 
informal arrangements won over conflict or court decisions. This relationship-building was 
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facilitated by the evolution of FOHDU�DQG�GLVWLQFW�FRPSHWHQFLHV between the various regulatory 
bodies, OFTEL, MMC and OFT. Nevertheless, the possibility of reference to the MMC in case 
of non-agreement creates certain problems since cases referred to the MMC are often time 
consuming and costly. 

The GHFLVLRQ�PDNLQJ SURFHVV of OFTEL is relatively open and transparent. All firms have 
access to OFTEL during consultations, in which the Director General of OFTEL possesses a 
very strong position. Positively, OFTEL is furthering H[� DQWH� UHJXODWLRQ, thus ensuring more 
regulatory certainty for market participants, especially new entrants. Before OFTEL reaches a 
decision, it allows a number of iterated contacts to be made. As a consequence, new entrants 
have learned quickly to co-operate with the regulator. The constant contact of firms with one 
dominant point of regulatory authority has developed a SRVLWLYH� HQYLURQPHQW for the 
relationship between both sides over time. A relationship of WUXVW develops between regulator 
and regulatee, which in turn influences the subsequent revision of regulatory legislation. Hence, 
H[�SRVW regulation functions more smoothly and the framing of H[�DQWH regulation is facilitated.  

As said before, despite being the forerunner of telecommunications liberalisation in the European 
Union, full competition has not yet been attained in the United Kingdom. %ULWLVK�7HOHFRP, for 
instance, still owns strategic inputs to the other market participants’ final products and possesses 
a very large share of the local loop market. Especially measures in the latter have shown that 
OFTEL is not always successful in implementing its policy and sanctioning deviant behaviour of 
the incumbent, to the disadvantage of %ULWLVK�7HOHFRP’s competitors. Hence, it is rather likely 
that %ULWLVK�7HOHFRP remains GRPLQDQW in some markets for the foreseeable future. A common 
complaint in this context is that the Director General refuses to use the extensive powers OFTEL 
possesses under the Competition Act. OFTEL seems to worry about the threats of %ULWLVK�
7HOHFRP to resort to judicial review and is prepared to prosecute under the Competition Act only 
if its legal advisers believe that there is at least a 70% chance of success, which is a relatively 
high threshold for any case to overcome. As a result, worries in the industry have become 
numerous over the last year, expressing fears that OFTEL could become captured of %ULWLVK�
7HOHFRP’s economic interests.  

The situation today is therefore quite difficult for the British government and OFTEL. As regards 
the ORFDO�ORRS, the current Director General has adopted a completely reversed approach than his 
predecessor. Rather than stressing the building up of a second local loop by cable TV operators, 
Edmonds focused entirely on the unbundling of %ULWLVK� 7HOHFRP’s local loop. In addition, the 
policy goal of creating “Broadband Britain” has lost pace over years. This is mainly due to the 
fact that competition in the EURDGEDQG� VHFWRU has not yet reached a sufficient level. On the 
contrary, due to a too strict focus on industry policy rather than creating competitive conditions, 
many new entrants and former competitors of %ULWLVK�7HOHFRP have gone bankrupt. However, 
just recently, OFTEL has demanded that %ULWLVK�7HOHFRP cuts the price for broadband providers 
to connect business customers to its lines. But in spite of breaking up British Telecom, OFTEL 
believes it possesses enough regulatory powers in order to  

In combination with experiences from the past, when OFTEL had to increase intervention rather 
than relax its presence due to, for example, overcomplicated licensing procedures, it leads to the 
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conclusion that the future existence of OFTEL as the sector regulator seems to be justified, at 
least in the mid-term until full competition has indeed been attained. Then however, experts 
agree, the United Kingdom should quickly proceed to general competition law application in all 
sectors that have successfully been liberalised. 

������ ,PSDFW�RI�(8�SROLF\�
In the past, the United Kingdom and its regulatory approach in the telecommunications sector 
has served as a blueprint for the authorities in many other EU countries. In this context, OFTEL 
has obtained a forerunner position of all NRAs in the European Union. Due to its long 
experience and results in creating effective competition, many national incumbents fear that 
regulatory instruments are exported from the United Kingdom to their home countries. The EU 
Directive on the XQEXQGOLQJ�RI�WKH�ORFDO�ORRS came into force 1 January 2001. Since then, not 
much progress has been made in the European Union to effectively transpose this Directive into 
national regulatory measures. In the United Kingdom, more than 20 operators which originally 
signed up to co-location of equipment in telecommunications exchanges have pulled out one 
after the other. The result was a leftover of only a handful of viable competitors. The cause of the 
situation is that OFTEL had tried to water down the EU Directive because local loop unbundling 
in the United Kingdom originally was foreseen by OFTEL only for mid-2001. For example, 
while the draft version of the Directive demanded unbundled access to the local loop under 
transparent, fair and non-discriminatory conditions by 1 January 2001, OFTEL’s amendment 
claimed that “[o]perators shall offer to provide within a reasonable timescale unbundled access 
to third parties on reasonable request”.  

The European Commission is extremely unhappy about the high prices for network access which 
is supposed to be the reason behind United Kingdom’s difficulties in providing an Internet 
connection for every Britain. While in Germany, over half a million local access lines have been 
opened for competition, the United Kingdom has not even managed to open only 1.000 lines. 
Especially these shared access lines are important to operators and providers since they allow to 
focus on certain valuable services rather than leasing an entire voice line. 

This case is a good example for UHJXODWRU\�FDSWXUH of a NRA by the incumbent, in this case 
%ULWLVK�7HOHFRP, in which the regulator starts to identify itself more with the regulated firm than 
with the needs of consumers. As a result of the difficulties with the implementation of the 
Directive, European regulatory authorities have worked together to draw up a guide to the 
practical implementation of unbundling. The work and progress that OFTEL has made since then 
means the United Kingdom is fully consistent with the principles set out in the guidelines. 
However, as explained above, many competitors of %ULWLVK� 7HOHFRP are of the opinion that 
OFTEL’s approach is not effective enough to create equal access for all operators willing to 
provide services using the local loop, such as broadband services. 

�
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�� &RQFOXVLRQ�
As the macro-comparison has demonstrated, the Europeanisation of economic policy over the 
past 15 years has not yet resulted in a full harmonisation of regulatory regimes between the 
member states. Although political harmonisation efforts by the Commission have already 
brought a significant convergence of national regulatory policies, the macro-comparison has 
shown that significant cross-national differences within the European Union have not seized to 
exist at the beginning of the 21st century. Ownership, the general institutional framework and 
specific regulatory responsibilities still vary significantly across countries. To a large portion, 
these differences originate in the evolutionary history of liberalisation and regulation policy in 
the nation states. 

For instance. it became evident from the analysis that there is still significant variation as regards 
the market development in the 15 member states. Thus, for instance, the former PTOs in 
Denmark or the United Kingdom are entirely privately-owned whereas majority shares in the 
incumbent telecommunications operators in France, the Netherlands or Sweden remain in the 
hands of the state, although privatisation efforts are on the way. In a historical perspective, 
however, given the fact that market structures also looked differently just five years ago, the 
cluster analysis has indicated a strong convergence towards the ideal model of complete 
liberalisation and privatisation.  

The significant result of the institutional analysis is that there seems to be no single European 
model but instead a great deal of variation among different national institutional structures. It has 
further become evident that the leeway of NRAs in regard to their regulatory functions varies 
tremendously across EU countries. In some countries like Sweden or Germany, the NRA 
possesses discretion to deal with almost all relevant tasks of telecommunications regulation. 
Other member states do not grant their NRAs comparable powers. In Austria or Spain, for 
instance, the Ministry retains an important say on most issues of telecommunications regulation. 
At the same time, it does not seem to exist a correlation between the date of market liberalisation 
and privatisation, and the degree of power granted to the NRAs by the member states today. If, 
however, EU countries want to achieve their ambitious aims of creating a network society with 
fully competitive markets, NRAs will have to play an even more active role in monitoring and 
guiding this development than they did in the past. 

The shift away from sector-specific regulation and the increased application of general 
competition law has not yet resulted in a big transfer of competencies between NRAs and 
national competition authorities. Rather, the new Common Regulatory Framework of the 
European Union is designed in a way so that NRAs will be applying competition law also in the 
specific sector they regulate. This might lead to complications as regards legal certainty and 
consistency. Corresponding soft law, like Guidelines or Recommendations, is foreseen by the 
new framework, but it will have to prove its practicability in the context of national regulatory  
issues. Even with this shift from telecommunication-specific regulation to general competition 
law, competition authorities are only challenging the NRAs’ position in the field of merger 
approval, in which they retain a dominant role. All other regulatory functions are divided on 
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either the Ministry or the NRAs. As concerns the European level, the trend currently goes in the 
direction of institutionalising the ad-hoc discussion body IRG rather than creating a European 
Regulatory Authority. In the future, meetings of the IRG should be given more formalised status 
so that the co-ordination of national regulatory measures and the mutual exchange of information 
can occur on more scheduled and organised basis. The aim of the NRAs in the EU should thus be 
to create a decentralised institution which ensures harmonisation and a consistent application of 
EU law across countries. 

Another key finding of the cross-national analysis is that telecommunication-specific regulation 
will still be needed in the mid-term. One reason is that in all countries telecommunications still is 
a transitional market with very complex issues which demand a high level of expertise from the 
regulator. It is therefore not enough to simply transpose and apply general competition rules to 
the sector of telecommunications because rules have to be applied in the industry context. 
Experience and instinct in the regulated sector is of utmost importance for the authority in order 
to apply the right measures and instruments. Another reason is that in the majority of markets 
real competition is either not yet existent or too fragile to justify the abolition of an independent 
referee for the sector. Since the goal of regulation in the telecommunications market is the 
creation of effective competition out of a monopoly situation, sector-specific regulation is 
needed so that this transition is accomplished and a level playing field for all market participants 
is actually created.  

In order to create this level playing field with equal conditions for all competitors from the 
beginning of their economic activity, what is further needed is pro-active intervention and the 
instrument of H[�DQWH regulation. Regulatory authorities applying general competition law mostly 
intervene on a reactive basis, a strategy which is not very useful for transforming a monopoly 
situation into a situation of full competition. In almost all countries analysed, new entrants prefer 
H[�DQWH regulation in order to set up the regulatory frame. Their desire is to obtain a transparent 
institutional arrangement with clear rights to appeal and sharply defined regulatory competencies 
to reduce uncertainty and risk of regulatory capture. Cases before the courts should, if possible, 
be avoided because they are confrontational, imply high costs and risk and are time-consuming.  

The goal for the Finnish Ministry for Transport and Communications should therefore be to 
establish clearly defined regulatory procedures with a sharp line separating FICORA’s 
competencies from its own competencies and those of the national competition authority. Only 
by doing this, uncertainty about the regulatory institutions can be reduced and competition be 
allowed to foster. All parties involved benefit from a clear separation of competencies and 
sharply defined rules and procedures. Certainly, the latter must evolve over time to find the best 
practice solution, but they should be applied in a consistent manner as to reduce uncertainty. 
Nevertheless, one has to take into account that national cultural as well as institutional 
differences exist, and that the success story of one country can not automatically be replicated by 
the other.  

Recent convergence developments have caused calls for a super-regulator responsible for all 
sectors dealing with communication. For certain sectors, this merging of NRAs could certainly 
make sense. The United Kingdom has opted for such a super-regulator but only time can show 
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whether its structure and regulatory responsibilities are suited to face the challenge of 
convergence. The disadvantage of having high autonomy and discretion residing in a single 
individual regulator, however, is the risk of inconsistent and personalised judgements depending 
on the persons responsible. Such a situation can also raise questions about economic rationality 
and legal clarity. 
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1.1. Institutional Structure 
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1.2. Regulatory Functions
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1.3. Market Data
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���&RGLQJ�IRU�326$&�
2.1. Institutional Characteristics 

 

 

,QVWLWXWLRQDO�3URILOH�
cr cn ri st ip rt ad od ab ff cb ah to 

1 A 1 1 1 3 3 3 3 3 3 1 2 

2 B 3 2 3 3 1 3 1 3 1 1 3 

3 DK 2 3 2 1 3 2 1 3 3 1 3 

4 FIN 3 3 3 1 3 3 3 3 1 1 3 

5 F 3 1 3 3 3 3 2 1 3 3 3 

6 D 2 3 2 2 3 3 2 3 1 1 2 

7 GR 3 1 3 1 3 3 1 3 3 1 2 

8 IRL 2 2 2 1 3 3 3 2 1 1 3 

9 I 2 1 2 3 3 3 3 2 3 3 3 

10 NL 3 1 3 1 3 3 1 2 2 1 2 

11 P 3 3 3 1 3 3 1 3 2 1 1 

12 ES 3 1 3 1 3 3 2 3 3 1 2 

13 S 3 2 3 1 3 3 - 1 3 1 3 

14 UK 3 1 3 1 3 2 1 3 1 1 2 

 

 

&RGLQJ�6FKHPH�
Country Number cr Countries from 1 to 14 

Country Name cn Names of Countries 

Regulatory Institutions ri SR = 1; SR+C = 2; SR+C+M = 3 

Staff per inhabitant (Mill.) st small = 1; medium = 2; large = 3 

Independence from Political 
Power 

ip No = 1; Yes = 3 

Reports to rt M = 1; G or P = 2; G+P or M+P or Other = 3 

Autonomy of decision-making ad No = 1; Partial = 2; Yes = 3 

Overturning of Decisions od 

Political Dependent Institutions = 1 

Political Independent Institutions = 2 

Courts = 3 

Approval of Budget ab M or  G = 1; P = 2; SR = 3 

Form of Financing ff 1 source = 1; 2 sources = 2; 3 sources or more = 3 
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Collegial Body cb No = 1; small (<4) = 2; large (>=4) = 3 

Appointment of Head ah 
M or  G = 1; P = 2;  
SR or P+G = 3 

Term of Office to <4 = 1; >=4 = 2; >=6 = 3 

Note: M = Ministry; G = Government; P = Parliament; SR = Sector Regulator;  
C = Competition Authority;  

No data for Luxembourg available.�
�
�
2.2. Functional Responsibilities 

 

 

)XQFWLRQDO�3URILOH�
cr cn fl ml ol ma ic dr sp sa np na rb fp 

1 A 2 2 2 1* 2 2 1 1 1 2 2 1 

2 B 1 1 2 1 1 2 2 2 2 2 1 2 

3 DK 2* 2 2 1 2 2 1 2 2 2 2 2 

4 FIN 1 1 1 1 2 2 2 2 2 2 2 2* 

5 F 1 1 2 2 2 2 1 2 2 2 1 2 

6 D 2 2 2 2 2 2 2 2 2 2 2 1 

7 GR 1 1 2 1 2 2 1 1 1 2 2 2 

8 IRL 2 2 2 1 2 2 2* 2 2 2 2 2 

9 I 2 2 2 1 2 2 2 1 2 2 2 1 

10 NL 2 1 2 1 2 2 1 1 1 2 2 2 

11 P 2 2 2 1 2 2 2 2 2 2 1 2 

12 ES 2 1 2 1 2 2 1 1 1 2 2 2 

13 S 2 2 2 1 2 2 2 2 2 2 2 1 

14 UK 1 1 2 1 2 2 1 1 2 2 2 2 

 

 

&RGLQJ�6FKHPH�
Country Number cr Countries from 1 to 14 

Country Name cn Names of Countries 

Fixed-Voice Licence fl M = 1; SR = 2 

Mobile-Voice Licence ml M = 1; SR = 2 
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Oversight Licence Requirements ol M = 1; SR or SR+M = 2 

Merger Approval ma C = 1; C+SR = 2 

Interconnection Charges ic M = 1; SR = 2 

Dispute Resolution dr SR = 2 

Spectrum Planning sp Others = 1; SR or SR+M = 2 

Spectrum Allocation sa Others = 1; SR or SR+M = 2 

Numbering Planning np Others = 1; SR or SR+M = 2 

Numbering Allocation na Others = 1; SR = 2 

Regulatory Body (Pricing) rb Others = 1; SR or SR + C = 2 

Fixed Price Regulation fp Others = 1; Price Cap = 2 

Note: M = Ministry; G = Government; P = Parliament; SR = Sector Regulator;  
C = Competition Authority;  * = estimated 

No data for Luxembourg available. 

 

 

2.3. Universal Service 

 

 

8QLYHUVDO�6HUYLFH�3URILOH�
cr cn ef em cf ca ms 

1 A 2 2 2* 2* 2 

2 B 2 2 2 2 2 

3 DK 2 2 2 2 2 

4 F 2 2 1 1 2 

5 D 2 2 2 2 2 

6 GR 2 2 1 1 2 

7 I 2 2 2 2 2 

8 NL 2 2 2 2 2 

9 P 2 2 2 2 2 

10 ES 2 2 2 2 1 
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&RGLQJ�6FKHPH�
Country Number cr Countries from 1 to 10 

Country Name cn Names of Countries 

Existence of Framework ef No = 1; Yes = 2 

Existence of Funding Mechanism em No = 1; Yes = 2 

Cost Finding cf M = 1; SR or SR+M = 2 

Cost Allocation ca M = 1; SR or SR+M = 2 

Monitoring of Service Quality ms M = 1; SR or SR+C = 2 

Note: M = Ministry; G = Government; P = Parliament; SR = Sector Regulator;  
C = Competition Authority;  * = estimated 

No Universal Service framework in Finland and Ireland; no funding mechanism in Sweden and the 
United Kingdom; no data for Luxembourg available. 

 

 

2.4. Market Structure 

 

0DUNHW�6WUXFWXUH�3URILOH�
cr cn ls fv mv ic sh 

1 A 3 3 3 3 2 

2 B 2 3 3 3 1 

3 DK 3 3 2 3 3 

4 FIN 3 3 2 3 1 

5 F 3 3 2 3 1 

6 D 3 3 2 3* 2 

7 GR 3 3 2 3 2 

8 IRL 3 3 3 3 3 

9 I 3 3 3 3 3 

10 LUX 3 3 2 3 1 

11 NL 1 3 2 3 2 

12 P 3 3 3 3 3 

13 ES 3 3 2 3 3 

14 S 3 3 2 2 1 

15 UK 3 3 2 3 3 
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&RGLQJ�6FKHPH�
Country Number cr Countries from 1 to 15 

Country Name cn Names of Countries 

Local Services ls M = 1; P = 2; C = 3 

Fixed-Voice Telephony  fv M = 1; P = 2; C = 3 

Mobile-Voice Telephony mv M = 1; P = 2; C = 3 

Internet Connection ic M = 1; P = 2; C = 3 

State Shareholding sh >50 = 1; <50 = 2; <20 = 3 

Note: M = Ministry; G = Government; P = Parliament; SR = Sector Regulator;  
C = Competition Authority;  * = estimated 

�
�
2.5. Regulatory Scope 

 

5HJXODWRU\�6FRSH�3URILOH�
cr cn tc it bc ct 

1 A 2 1 2 1 

2 B 2  1  

3 DK 2 2 1 1 

4 FIN 2 1 2 1 

5 F 2  1  

6 D 2  1  

7 GR 2 1 1 1 

8 IRL 2 1 1 1 

9 I 2 1 2 2 

10 LUX 2 1 1 1 

11 NL 2  1  

12 P 2 1 1 1 

13 ES 2  2  

14 S 2    

15 UK 2 1 1 1 
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&RGLQJ�6FKHPH�
Country Number cr Countries from 1 to 15 

Country Name cn Names of Countries 

Telecommunications responsibility tc no = 1; yes = 2 

Information Technology responsibility it no = 1; yes = 2 

Broadcasting responsibility bc no = 1; yes = 2 

Broadcasting and Internet content 
responsibility 

ct no = 1; yes = 2 

Note: M = Ministry; G = Government; P = Parliament; SR = Sector Regulator;  
C = Competition Authority;  
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���5HJXODWRU\�)XQFWLRQV�RI�15$V�LQ�WKH�(8�
 

1XPEHU� &RXQWU\� 5HJXODWRU\�)XQFWLRQV�RI�15$�
1 Austria 

(RTR) 

RTR is split up into two specialized sections (Broadcasting and 
Telecommunications) and fulfils the following duties:  

• Operations for KommAustria  
• Operative duties assigned to RTR GmbH under the 

Austrian Telecommunications Act (TKG)  
• Activities under the Signatures Act (SigG)  
• Arbitration procedures (§8 KOG),  
• Setup and management of a competence center especially 

for media and telecommunications convergence issues 

7DVNV��
• Supervision of Austrian telecommunications companies  
• Management of the Telekom Control Commission and 

KommAustria  
• Provision of expertise for Telekom Control Commission 

decisions  
• Competence center for affairs in the audiovisual media 

and telecommunications industries  
• Administration of numbering plans  
• Allocation of number blocks to providers  
• Decisions in cases of arbitration  
• Publication of guidelines for arbitration procedures  
• Maintenance of a list of reported services  
• Ensuring the availability of a consistent directory of 

private and business telephone numbers in Austria  
• Definition of payment rates for the right to use land for 

telecommunication lines  
• Creation of publications  
• Public notifications, especially 

Concerning significant market power operators  
On reported services 
On interconnection agreements 
On standard interconnection offers 
On fundamental decisions 
On fundamental decisions made by KommAustria and the 
Federal Communications Board  

• Monitoring of performance of special coverage duties  
• Tendering universal services on behalf of the Highest 

Telecommunications Authority (OFB)  
• Carrying out arbitration procedures under the Television 

Signal Act (access entitlement systems; issuing of 
permits/approvals for manufacturers and receiving 
devices)  
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2 Belgium 

(IBPT) 

�
6WUDWHJLF�WDVNV��
The Institute has a general advisory competence with respect to 
the policy that the federal government wishes to pursue in the 
postal and telecommunications sectors. The Institute has general 
regulatory and monitoring tasks on those markets. 

The Institute may give a well-founded opinion to the Minister on 
its own initiative on any matter related to postal or 
telecommunications services. The Institute must also submit a 
preliminary opinion to the Minister on the strategies to be 
implemented in the sectors within its competence or in cases 
where a legal or administrative regulation prescribes this opinion. 
In line with its advisory task the Institute can also be entrusted 
with studying problems that specifically relate to the 
telecommunications or postal sectors. 

Bearing in mind the liberalisation policy pursued, especially under 
the impulse of the European Union, the Institute’s activities also 
comprise a significant international element. The Institute is a 
member of various international organisations in the field of post 
and telecommunications. 

The Institute also provides secretarial duties for the Consultative 
Committees established within the Institute, one for postal 
services and the other for telecommunications, and in which the 
social partners (trade unions, employers’ organisations, consumer 
representatives), the sector players (operators, manufacturers, 
users) and the representatives from the federal, community and 
regional authorities are united. 

Finally, the Institute assists the activities of the Mixed 
Commission on Telecommunications, the liaison body between 
military and civilian authorities in time of peace and war, and the 
operator responsible for the public service tasks. 

5HJXODWRU\�WDVNV  
The Institute is responsible for the preparation of Belgian 
legislation regarding the two sectors that fall within its 
competence. 

It also takes care of transposing European directives and, in the 
telecommunications field, the publication of standards, and 
European and international technical specifications. 

The Institute is responsible for drawing up draft bills, drafts of 
Royal Decrees and Ministerial Orders, circulars with respect to 
postal  

2SHUDWLRQDO�WDVNV 
The Institute is responsible for monitoring the correct application 
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of prevailing legislation in the areas within its jurisdiction. To this 
end some of the Institute’s officials have the authority to act as 
CID officers. 

In the telecommunications sector the Institute monitors correct 
application of the Act of 30 July 1979 on radio communications 
and its implementing orders, as well as the Act of 6 February 1987 
on radio broadcasting and television broadcasting networks and 
commercial advertising on radio and television, respecting the 
jurisdiction of the Communities. The Institute implements and 
monitors the provisions contained in the Act of 21 March 1991. 

The Institute grants ministerial licences for the different categories 
of users of private radio transmitter and/or receivers and organises 
examinations for radio amateurs, for the use of the Global 
Maritime Distress and Safety System (GMDSS) as well as for 
obtaining VHF certificates to use radio equipment on board 
vessels. 

The Institute is also responsible for the frequency management at 
national and international level and for monitoring the spectrum.  

The Institute treats the files regarding standardisation of RF 
radiation for transmitting antennas and delivers a conformity 
certificate if necessary. 

The Institute makes sure that only radio and 
telecommunications terminal equipment is placed on the 
Belgian market that fulfils all legal requirements. It checks 
domestic switches and is responsible for accrediting the 
installers. 

 

3 Denmark 

(NITA) 

 

The Agency's principal task is to develop and implement 
initiatives within key areas of the Government's IT policy strategy. 
A strategy that aims to ensure an optimal framework for IT and 
telecommunications and conditions that will enable citizens, 
businesses and the public sector to realize the network society.  

In this connection, the Agency, as an element in the Ministry's unit 
organization, also takes an active part in providing input to the 
Minister. Thus the National IT and Telecom Agency assists in 
advising the Minister on matters and legislation concerned with 
telecommunications, communications and information technology. 
The Agency also assists in the drafting of policy proposals, bills 
and executive orders in cooperation with the Ministry's 
departments. Furthermore, the National IT and Telecom Agency 
assists in answering questions from the Folketing and letters from 
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citizens etc.  

According to the Act on the National Telecom Agency the general 
aim of the National Telecom Agency is the following: 
     
"The National Telecom Agency shall actively contribute to 
promoting competition in the telecommunications sector with the 
aim of giving private consumers, enterprises etc. access to a wide 
and varied range of telecommunications services at low prices and 
of a high quality and at the same time contribute to ensuring the 
necessary consumer protection." 
 
The tasks of the NTA can be divided into general and specific 
supervisory activities: 
 *HQHUDO�DFWLYLWLHV  

• Supervision of telecommunications services and networks.  
• Assisting the Minister in preparation of new regulations 

concerning the telecommunication sector  
• Laying down administrative regulations in areas where 

competence to do so has been vested in the NTA  
• Providing advice to users of telecommunications, 

companies etc. within the telecommunications sector, and 
to other relevant parties, about existing legislation for the 
sector and about other general matters concerned with 
telecommunications  

• Collection of fees  
• Acting as first instance body in appeal cases  
• Reporting annually to the Ministry of Research and 

Information Technology on telecommunications 
regulatory issues, supervisory tasks and proposals for 
amendments corresponding to the advisory function of the 
NTA  

• The NTA is also obliged to advise the Ministry on any 
need to amend or extend existing legislation for the 
telecommunications sector, based on the commercial, 
structural or technological development of the 
telecommunications market etc.  

• The NTA shall collect and publish statistics currently on 
various matters within the telecommunications sector 
deemed to be necessary for a well-functioning competitive 
market  

• Cooperation with international organisations and other 
administrations in the field of telecommunications 

6SHFLILF�VXSHUYLVRU\�DFWLYLWLHV 
,QWHUFRQQHFWLRQ�DQG�SURPRWLRQ�RI�FRPSHWLWLRQ�  

• Supervision of interconnection agreements  
• Settlement of disputes arising from interconnection 
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agreements  
• Accounting supervision  
• Issuing of licences for the establishment and operation of 

mobile communication networks, for the provision of 
associated basic services and for the use of frequencies  

• Administration of matters concerning regulation  
• Permission to lay down cables for telecommunications 

purposes  

8VHU�UHODWLRQV�  
• Specifications of USO terms, appointment of USO 

providers, calculation of any loss in providing USO 
services, price regulation of USO services, approval of 
subscriber terms and conditions  

• Secretarial assistance to the Service 900 Board  
• Specification and approval in the radio and 

telecommunications field  
• Inspection and control in relation to interference  
• Market control  
• Approval of equipment  

)UHTXHQFLHV�DQG�QXPEHULQJ�  
• Management of the frequency spectrum  
• Allocation and assignment of frequencies  
• Administration and assignment of numbers, addresses and 

number series 

4 Finland 

(FICORA) 

 

FICORA issues technical regulations and coordinates 
standardisation work at national level. It also supervises the 
technical functioning and security of communications networks, 
coordinates numbering in telecommunications networks and 
allocates number blocks and codes for operators.   

Supervision of the communications markets is also intended to 
ensure healthy competition and compliance by operators with the 
statutory obligations relating to pricing and operation. Effective 
competition also affords the consumers greater choice.  

FICORA controls the use of radio frequencies in Finland with the 
aim of ensuring there are sufficient frequencies equally available 
to all who need them. It seeks to assign frequencies that are as free 
from interference as possible to meet each user’s needs. It also 
ensures that Finland’s national interests are taken into account in 
international agreements on frequency usage.   

FICORA also has duties concerning protection of privacy and data 
security in electronic communications and is, among other things, 
involved in COMSEC (communications security) work. The aim 
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of the COMSEC work is to ensure reliable telecommunications 
security that promotes the supply of content and services via 
network communications for the benefit of the information 
society. FICORA also has a role in CERT (Computer Emergency 
Response Team) activities involving detection and resolution of 
data security infringements.  

FICORA monitors television and radio programmes to ensure 
their compliance with the statutory requirements on European 
works, advertising and sponsorship. In addition to this, it also 
controls postal operations and takes care of television fee 
administration, coordinates telecommunications and postal 
standardisation in Finland, and grants domain names under the 
national root.  

The Finnish Communications Regulatory Authority covers the 
costs of its operations with the fees it collects. Most of the revenue 
comes from radio transmitter licence fees, spectrum fees, 
telecommunications network numbering fees, postal operation 
supervision fees and Internet domain name fees. The television 
fees and licence fees for carrying on television or radio operations 
are passed on to the State Television and Radio Fund.  

 

5 France 

(ART) 

�
$VVLJQPHQW�RI�&RPSHWHQFH�
The Authority has its own areas of competence and shares some 
others with the minister in charge of telecommunications. 

$UHDV�RI�FRPSHWHQFH�VKDUHG�ZLWK�WKH�PLQLVWHU�
• 7KH�$XWKRULW\�LV�FRQVXOWHG�RQ�GUDIW�OHJLVODWLRQ�RU�UHJXODWLRQV�UHODWLQJ�WR�WKH�WHOHFRPPXQLFDWLRQV�VHFWRU 

and takes part in implementation thereof.  
• 7KH�$XWKRULW\�PD\�VSHFLI\�FHUWDLQ�UXOHV�RI�D�WHFKQLFDO�QDWXUH in terms of network and services operations, 

interconnection and terminals; its decisions are then 
approved by the minister.  

• 2Q�EHKDOI�RI�WKH�PLQLVWHU�IRU�WHOHFRPPXQLFDWLRQV��WKH�$XWKRULW\�GHDOV�ZLWK�OLFHQFH�DSSOLFDWLRQV�for the 
establishment and operation of networks open to the 
public, and also for requests for licences to provide the 
public telephone service. It also deals with applications 
for licences required for the supply to the public of 
services using radio frequencies. It transmits the processed 
files to the minister, who is entrusted with issuing 
licences. Since its creation, the Authority has processed 
144 files for nearly 90 licensed operators.  

• 7KH�$XWKRULW\�DVVHVVHV�WKH�QHW�FRVW�RI�WKH�XQLYHUVDO�VHUYLFH�DQG�WKH�FRQWULEXWLRQV�SD\DEOH�E\�RSHUDWRUV and 
sends its proposal to the Minister, who records the 
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amounts.  
• 7KH�$XWKRULW\�GHOLYHUV�D�SXEOLF�RSLQLRQ�RQ�XQLYHUVDO�VHUYLFH�WDULIIV�DQG�PXOWL�DQQXDO�WDULII�REMHFWLYHV, and 

also on tariffs for services for which there are no 
competitors on the market.  

• As far as international aspects are concerned,�WKH�
$XWKRULW\�HQVXUHV�UHVSHFW�RI�OHJLVODWLYH�SURYLVLRQV�UHODWLQJ�WR�HTXLYDOHQW�WUHDWPHQW�RI�RSHUDWRUV�DXWKRULVHG�WR�URXWH�LQWHUQDWLRQDO�WUDIILF. It is also 
associated, at the minister’s request, with Community and 
international negotiations.  

2ZQ�DUHDV�RI�FRPSHWHQFH�
• 7KH�$XWKRULW\�LVVXHV�OLFHQFHV�IRU�WKH�RSHQLQJ�DQG�RSHUDWLRQ�RI�SULYDWH�QHWZRUNV intended to provide 

telecommunications services reserved for closed user 
groups (networks internal to businesses or 
administrations, for example).  

• 7KH�$XWKRULW\�GUDZV�XS�DQG�PDQDJHV�WKH�QDWLRQDO QXPEHULQJ�SODQ�DQG�DVVLJQV�IUHTXHQF\�DQG�QXPEHULQJ UHVRXUFHV�to operators and users in objective, 
transparent and non-discriminatory conditions.  

• Public network operators whose market share is greater 
than 25 % are declared to be "powerful" and must for that 
reason publish a standard interconnection offer. 7KH�$XWKRULW\�GUDZV�XS�D�OLVW�RI�VXFK�RSHUDWRUV�HYHU\�\HDU�DQG�DSSURYHV�WKHLU�VWDQGDUG�RIIHU. The Authority may 
request modification of interconnection agreements made 
between two operators, where this is necessary to 
guarantee equality of competitive conditions or the 
interoperability of services.  

• The Authority is UHVSRQVLEOH�IRU�WKH�WHUPLQDO�HTXLSPHQW�FRQIRUPLW\�DVVHVVPHQW�(telephones, 
facsimiles, answer-phones, modems, etc.) for equipment 
connected to networks. Within this framework, the 
Authority appoints test laboratories certified to perform 
tests on products. It is responsible for issuing 
conformance certificates.  

3RZHU�IRU�&RQFLOLDWLRQ�DQG�6HWWOHPHQW�RI�'LVSXWHV�
• The Authority is entrusted with VHWWOLQJ�GLVSXWHV�EHWZHHQ�RSHUDWRUV in three areas :  

- refusal to make an interconnection, conclusion and 
performance of interconnection agreements and 
telecommunications network access conditions; 
- bringing into conformance of agreements with clauses 
excluding or making restrictions of a legal or technical 
nature on the supply of telecommunications services over 
cable networks; 
- possibilities and conditions for shared use of existing 
facilities located in the public field or on a private 
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property;  
• 7KH�DXWKRULW\�PD\�EH�FDOOHG�XSRQ�WR�SOD\�D�FRQFLODWLRQ�UROH��to settle disputes that do not come under the 

jurisdiction of the dispute settlement procedure. In 
addition to the Minister responsible for 
telecommunications, any individual or legal entity, any 
professional organisation or consumers association may 
thus refer matters to the Regulator, who informs the 
Competition authority thereof.  

3RZHU�WR�7DNH�6DQFWLRQV�
7KH�$XWKRULW\�PD\�LPSRVH�SHQDOWLHV�RQ�RSHUDWRUV�IRU�DQ\�EUHHFK�RI�OHJLVODWLYH�RU�UHJXODWRU\�SURYLVLRQV. It may thus take 
measures to suspend a licence temporarily or permanently or 
impose a fine up to 5 % of the operator’s turnover, where the 
offence is repeated. 

 

6 Germany 

(RegTP) 

 

The RegTP's main functions under the Telecommunications Act 
("TKG") and the Postal Act ("PostG") are, through liberalisation 
and deregulation, to  

• safeguard the interests of telecommunications, postal and 
radiocommunications users and maintain 
telecommunications and postal secrecy,  

• ensure fair and effective competition, in rural as well as 
urban areas, in the markets,  

• ensure provision throughout Germany of basic 
telecommunications  

• and postal services (universal services) at affordable 
prices,  

• promote telecommunications  
• services in public institutions,  
• ensure efficient, interference-free use of frequencies while 

accommodating broadcasting requirements,  
• protect public safety interests.  

Also part of the RegTP's remit, aside from regulation of the 
telecommunications and postal markets, are, for instance  

• licence award,  
• provision of input for standardisation solutions,  
• frequency management and number administration,  
• tracing and eliminating radio frequency interference,  
• market watch,  
• consumer advice, especially on new regulations and their 

implications.  
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7 Greece 

(EETT) 

 

The needs for an effective, flexible and skilled administration, 
arising from the liberalized market, are met in the new Act 
2867/2000, under which EETT’s supervising and regulatory role 
was enforced. The Act’s objective is to ensure the proper operation 
and development of telecommunications, by providing for the 
protection of the end-users, the provision of Universal Service as 
well as the protection of personal data.  
Especially, EETT: 

• regulates the issuing of General Authorizations and 
Individual Licences, providing, that is, for issues such 
as allocation, renewal, amendment, revocation, 
suspension, conveyance and co exploitation. 
Furthermore, it sets the terms and conducts 
competitions for the granting of Individual Licences 
(when appropriate),  

• it determines by the issuing of regulations, costs and 
tariff principles for the access and use of the Local 
Loop, Leased Lines and Interconnection,  

• draws up the National Numbering Plan, allocates 
numbers and domain names and is responsible for 
accrediting companies providing electronic signature 
authentification,  

• regulates Internet related issues,  

• is competent for terminal equipment issues,  

• manages the radio frequencies spectrum, assigns 
individual radio frequencies or frequencies’ bands and 
keeps registers of all allocated radio frequencies,  

• surveys and monitors the use of the radio-frequencies 
spectrum,  

• awards licenses for antenna tower construction,  

• draws up the National Regulation for Radio 
Communications, sets the prerequisites for Open 
Network Provision and provides for restrictions 
regarding the access to the network as imposed by the 
Essential Requirements,  

• applies competition law in regard with the 
telecommunications market,  

• issues a list of companies with Significant Market 
Power, and of those who are obliged to provide leased 
lines,  

• issues Codes of Best Practice,  

• is competent for the implementation of Universal 
Service, including issues that concern its funding,  

• supervises the telecommunications market, by 
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examining and approving the content of contracts for 
interconnection, for the provision of voice telephony 
services and for mobile communication, in order to 
ensure consumer protection, interconnection and the 
interoperability of networks,  

• surveys and regulates the postal services market,  

• gives expert opinion for the adoption of legislative 
measures,  

• in the context of the implementation of the one stop 
shopping procedure, EETT forwards the applications 
of the telecommunications companies to the 
responsible authorities in order to speed up 
administrative procedures for granting of the necessary 
licensing. Cooperates with the European Commission 
of the European Community and other international 
organisations,  

• is competent to provide arbitration for the settlement 
of disputes between telecommunications/postal 
services organizations or between such organizations 
and the Public, the consumers and individuals.  

 

8 Ireland 

(ODTR) 

ComReg is the statutory body charged with the licensing and 
regulation of the electronic communications industry in Ireland 
and also has responsibility for regulating the postal sector. This is 
done by implementing the laws on liberalising the telecoms and 
postal market which are mainly adopted at EU level by way of 
Directives and transposed into Irish Law by Regulations of the 
Minister of Communications, Marine & Natural Resources. 

 

As the licencing authority for the use of the radio spectrum in 
Ireland, ComReg issues radio licences for use in television, radio, 
mobile phone and radio navigation systems and equipment. 
Comreg is also responsible for regulating broadcasting distribution 
in Ireland including cable, Deflector and MMDS operators. 

 

Its remit covers all kinds of transmission networks including: 

- Traditional telephone wire 

- Traditional television and radio 

- Cable 

- Radio Communications including fixed wireless 

- MMDS and deflector operators providing TV services 

- Mobile operators providing voice and data services 
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- Licensing Framework for Satellite Services in Ireland 

- Postal delivery network 

 

9 Italy 

(AGC) 

 

AGC is first and foremost a "JXDUDQWRU". 
The two main tasks assigned to it by Law n.° 249 are to ensure 
equitable conditions for fair market competition and to protect 
fundamental rights of all citizens. 

The guarantees refer to:  

RSHUDWRUV, by means of:  

• implementation of liberalization in the telecommunication 
market through regulation and supervision activities, and 
through dispute resolution;  

• rationalization of resources in audiovisuals; application of 
antitrust rules in the field of communications, inquiries on 
dominant positions;  

• organization of the Registry of Communication Operators.  

FRQVXPHUV, by means of: 

• strict control on quality and distribution of services and 
products, including advertising;  

• resolution of disputes between operators and consumers;  
• regulation of universal service and creation of specific 

rules aimed at safeguarding socially vulnerable categories;  
• fostering and safeguarding political, social and economic 

pluralism in broadcasting;  
• defence of copyright of audiovisual and software 

products, by means of a recently established u;  

 

10 Luxembourg 

(ILR) 

 

 

�
7DVNV��

• Supervision of telecommunications services and networks 
in relation to the law (including general competition law)  

• Protection of users in telecommunications  
• Provision of information for international and european 

institutions, operators and users of telecommunications  
• Receiving notifications for the provision of 

telecommunications services.  
• Registration of operators and telecommunications service 

providers.  
• Analysis of licence applications  
• Management of Universal Service Compensation Sheme  
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• Determination of interconnection conditions 
• Establishment of the National Numbering Plan. 
• Allocation of numbering resources to telecommunications 

operators.  
• Management of the frequency spectrum.Assignment of 

frequency resources to civil and military radio-
communications networks, for the provision of 
telecommunication services.  

• Settlement of disputes arising with regard to 
interconnection agreements and rights of way.  

• Imposition of administrative and criminal fines and 
penalties for non-compliance with the regulations.  

• Advising the Minister on the drafting of laws and decrees 
applying to telecommunication affairs 

 

11 Netherlands 

(OPTA) 

 

OPTA has supervision and market orientated executive tasks:  

• Issuing and registration of licences for 
telecommunications and cable television networks 

• Assignment of numbers to operators and service providers 
• Management of a public telephone number database 
• Supervision of market parties with respect to their 

compliance with telecommunications and Postal 
regulations 

• Settlement of disputes arising with regard to 
interconnection and other access disputes 

• Imposition of sanctions and fines for non-compliance with 
regulations. 

12 Portugal 

(ICP-Anacom) 

�
7DVNV��

• Providing support to the Government in the supervision 
and planning of the telecommunication sector  

• Management of the frequency spectrum  
• Establishment of a table of frequency allocations and 

national regulations  
• Assignment of frequencies  
• Granting and supervision of licences and authorisations 
• Representation of the Portuguese State at international 

level  
• Settlement of disputes arising with regard to 

interconnections and the leased lines services  
• Allocation of numbers and ranges of numbers  
• Protection of consumers  
• Checking compliance with rules and price variations set 

out in the Public Telecommunications and Postal Service 
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Price Agreement  
• Control of obligations of the concessionaire of universal 

services  
• Preparation of legislation on the telecommunications 

sector 
• Imposition of penalties for non- compliance with 

regulations  
• Collection of fees  

For the time being, ICP-ANACOM does not have its own 
competencies in the field of competition 

 

13 Spain 

(CMT) 

�
$GYLVRU\�6HUYLFHV��
The CMT has overall responsibility for providing information on 
the Government’s telecommunications policy. Indeed, the CMT 
may decide of its own accord to inform the Government on any 
issue related to telecommunications. This capacity is evidence of 
its independence as it allows the Commission to make its own 
voice heard.  

The CMT has the status of a specialised advisory body, providing 
advisory services to the Government whenever required. This 
consultation is obligatory in the procedures aimed at drawing up 
regulations on the issue.  

The CMT also provides direct advisory services to Autonomous 
Community and Local Governments, at their request.  
Lastly, the CMT responds to enquiries made by network and 
service operators, consumer associations and users.  

By issuing reports and dealing with enquiries, the CMT shares its 
experience and market know-how gleaned from exercising its 
other functions. 

6HFWRU�5HJXODWLRQ�
The CMT may lay down binding instructions for the entities 
operating in the sector, aimed at safeguarding free competition in 
the market. These instructions must be published in Spain’s 
Official State Bulletin. 

The CMT issues the permits required for providing 
telecommunication services - licences and authorisations - with 
the exception of self-supply services and such permits as must be 
granted by tender, in which case they are granted by the Ministry 
of Science and Technology. 

The tender procedure was first applied to those services that had 
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not yet been liberalised, i.e., up to 1st January 1998. Since then it 
is only applied when it is necessary to assign limited resources 
among operators tendering to operate certain networks or provide 
certain services. 

As for the licences obtained by tender, the CMT is empowered to 
interpret the clauses of concession contracts aimed at protecting 
free competition. These titles are later to become the 
corresponding permits. 

The CMT manages the registers of network and service operators 
that require a permit for operation or provision 

&RQWURO�DQG�9LJLODQFH�
The CMT carries out the functions of permanent watchdog, as 
required in a fully competitive environment, thereby enabling 
global communication among users so that the conditions of 
service provision are balanced, cost-adjusted and free from 
discrimination. 

From this perspective, the CMT is a key factor in promoting 
market development, motivating innovation and encouraging free 
choice among users. 

The watchdog role for this sector include the following tasks:  

• Ensuring adequate funding of public service obligations 
imposed on operators, including universal service 
provision.  

• Managing limited resources, ensuring number availability 
and transportability (portability) and adequate use of the 
radioelectric spectrum.  

• Ensuring access to networks and services, interconnection 
between networks and service interoperability.  

• Ensuring market prices are correctly set by following up 
on the pricing and marketing policies implemented by the 
agents in the sector and reporting the regulated rates and 
those of the services provided on either exclusively or 
from a dominant market position, ensuring that they are 
correctly applied.  

• Ensuring effective competition by exercising control over 
company mergers and take-overs, by participating in their 
capital and in the agreements between the agents in the 
sector.  

The CMT may take corrective measures to eliminate any 
discriminatory situations detected. In the course of the procedures, 
the CMT may take cautionary measures to ensure the efficiency of 
the resolutions it finally adopts.  

�
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$UELWUDWLRQ�
The CMT is empowered to provide quick solutions to conflicts 
that arise between the agents in the sector, as befits the intense 
dynamics of the market. 

Arbitration may be exercised when so requested by the interested 
parties or in cases where operators are obliged to reach agreement, 
but have failed to do so or when the agreement is unsatisfactory 
for one of the parties: network interconnection, access to and use 
of the radioelectric spectrum, and any other case that may be 
determined by laws or regulations.  

3RZHUV�RI�6DQFWLRQ�
The CMT may sanction failure to comply with the Instructions or 
Resolutions laid down in the exercise of its powers, requesting 
inspection and sanctions from the Ministry of Science and 
Technology in the case of failure to comply with legislation 
applicable to the field of telecommunications. 

 

14 Sweden 

(PTS) 

�
7DVNV��

• Issuing of licences and receipt of notifications. 
• Supervision of licence-holders and those with 

notification obligations. 
• Collecting of fees. 
• Settlement of disputes arising with regard to 

interconnection agreements. 
• Management of the numbering plan. 
• Allocation of numbering resources to 

telecommunications operators and service providers. 
• Assignment of frequency resources to civil radio-

communications networks. 
• Reporting annually to the Government on 

telecommunications regulatory issues. 

15 United Kingdom 

(OFTEL) 

�
7DVNV��

• Supervision of licence holders.  
• Enforcing and modifying licence conditions  
• Advising the Secretary of State for Trade and 

Industry on telecommunications issues and the 
granting of new licences.  

• Investigation of complaints and enquiries made about 
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telecommunication services or apparatus.  
• Granting of Site Specific Approvals to permit certain 

classes of equipment to be used in specified 
locations.  

• Issuing of General Approvals to permit certain 
classes of equipment to be approved and connected 
without the need for third party testing.  

• Administration of the numbering scheme.  
• Allocation of numbers to operators.  
• Maintenance of a register of all licences granted and 

applications for new licences.  
• Setting out the terms for interconnection between 

networks where 2 operators cannot agree between 
themselves.  

• The Director General is responsible for submitting an 
annual report on telecommunications regulatory 
issues to the Secretary of State for Trade and 
Industry.  
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,QWURGXFWLRQ�
First, a snapshot of recent trends in the European information society is provided, especially as 
regards the penetration of key tools and technologies, such as mobile phones and internet and 
broadband connections. Our focus is on the period following the entry into force of the current 
regulatory framework in January 1998. The snapshot is mainly based on the fresh data drawn 
from the recent report of the European Commission, that is, the 8th Implementation Report of the 
Telecommunications Sector, published in December 2002. 

Second, longer-term challenges are presented by outlining possible future scenarios for the 
development of the European information society. The prime objective of this exercise is to 
simulate what kind of strategic choices Ficora may face in its future regulatory activity. 

�
��5HFHQW�7UHQGV�LQ�WKH�(XURSHDQ�,QIRUPDWLRQ�6RFLHW\�
The state of the European information society is somewhat schizophrenic in early 2003. On the 
one hand, adoption of new information technologies “on the ground” is progressing steadily, 
both among ordinary citizens and businesses; further, revenues of the electronic communications 
sector are still growing faster than GDP. On the other hand, especially the telecom sector faces a 
complex set of factors: global economic slowdown, the burst of the dot-com and telecom 
bubbles, and over-investment in backbone capacity. In the mobile business, several operators are 
heavily overburdened by the changeover from the second to third generation (3G) and the high 
licensing costs of 3G operations.  

In 2002, the telecoms industry had revenues of over ¼����ELOOLRQ�DQG�HPSOR\HG�RYHU�����PLOOLRQ�
people in Europe. The sector has experienced substantial growth in the recent years. Growth 
rates of 13 % in 2000 and 9.5 % in 2001 in the EU telecom services market (both fixed and 
mobile) far exceed the growth rates of GDP. In 2002, growth of the telecom sector has slowed 
down and will, according to realistic estimates, vary from 5 % to 7 % in the combined national 
markets of the 15 EU member states. Compared to projected average EU GDP growth of 1.0 % 
in 2002 this can be regarded as a relatively healthy outlook. 

A key factor behind the (still surviving) European success story in telecommunications and its 
rapid growth rate has been the liberalisation process conducted in the 1990s. Many new 
enterprises have entered the market, consumers have achieved lower prices and wider choices, 
and the sector has created lots of new employment.  

The impact of the liberalisation process is shown in a nutshell in table 1 below. 
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Table 1. Tariff rebalancing and consumer/user expenditure, 1998-2002 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Table 1 reveals a number of interesting though expected outcomes of liberalisation. Firstly, 
national call charges have fallen by 49 % in the four-year period. Secondly, the price level of 
international calls, measured as ‘consumer international basket’, has fallen by 38 %. The average 
expenditure for consumers has fallen by 12 % and for all users by 23 %. This proves Adam 
Smith right: competition and the law of supply and demand have worked.  

At the same time, local call charges have remained rather stable at -1.7 %, and the average price 
of consumer line rental has risen by 20 % during the period. This was predictable, since the 1998 
regulatory framework explicitly forbid cross-subsidisation, which was previously used by ex-
monopolies to subsidise local call charges. 

The same phenomenon can be seen from another angle in table 2 below. It proves that 
liberalisation has increased competition in the mobile telecom market, as the new entrants have 
increased their market share from 36 % of the total mobile market, while the market share of the 
leading operators has fallen from 64 % to 47 %. 
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Table 2. EU average mobile operators’ market share 

 

 

 

 

 

 

 

 

 

 

 

 

In mobile communications, Europe’s leading edge has remained strong. As shown in table 3 
below, in 2002 the mobile operators could count 284 million subscribers in the EU. The average 
penetration rate has risen from 18 % to 75 % in the EU in just four years.  

The corresponding figure for the United States was 50 % in 2002. In the whole world, 
extrapolating on the basis of recent statistics, the number of mobile phones will exceed the 
number of fixed phone connection in the course of 2003.48  

                                                 
48 The Triumph of Mobiles, The Economist, The World in 2003, p. 120. 
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Table 3. EU mobile subscribers and average penetration 

 

 

 

 

 

 

 

 

 

 

 

 

 

However, the rocketing rates of growth are obviously hard to sustain over time. As shown in 
table 4 below, the “second derivative” or the growth rate of EU mobile penetration was the 
almost unbelievable 68 % in 1999 and 69 % in 2000. This fell to 36 % in 2001 and to mere 6 % 
in 2002. 

Table 4. EU average penetration rate 
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The absolute numbers behind the percentages are at least as revealing (see table 3 above): there 
were 80 million new subscribers in 2000 and 70 million more in 2001. The corresponding figure 
for 2002 was only a quarter over the record years, 20 million.  

Does this mean that the demand for mobile telephony has reached its point of saturation? 
Looming trouble for Nokia? This would be a too straightforward conclusion. First of all, the 
maturation of the market also means a shift of focus to the constant renewal of the consumer’s 
mobile phone stock to faster, fancier, handier and sometimes more useful devices. Secondly, 
characteristics of the market are also changing fast and they mean that it is not only telephony 
that matters, but the whole set of services facilitated by GPRS and 3G and consequences of 
convergence. The market will become more multidimensional. 

At the same time, internet penetration has continued its growth in Europe at a steady rate. The 
EU average is today at the roughly 45 %, especially thanks to significant advances in some larger 
member states, such as Germany (from 38 to 44 % in a year) and France (from 26 to 35 % in a 
year). Table 5 below shows that the Dutch have taken the lead in the EU by increasing their 
internet penetration rate from 58.5 to 65.5 %. The Danes are close second with 64.5 %, while  
the Swedes have fallen from the first to the third place with 64.2 %. 

 

Table 5. Household penetration rate of internet access, 2001-2002 
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What is striking is that in some EU countries the household internet market has reached at least 
numerical saturation: in Sweden and in the UK, the statistics reveal even a 0.1-0.5 % drop in the 
number of household internet connections. This is a striking contrast to the recent rapid advances 
in some “less-developed” internet countries, such as Germany and France. Whether the currently 
emerging broadband market will alter the situation and provide new impetus for growth, remains 
to be seen. 

Whereas the statistics on mobile phone and household internet penetration prove that Europe has 
taken significant steps towards an ever more inclusive information society, thus fulfilling the 
spirit of eEurope, by design or by default, at the same time there are reasons for serious concern 
of future progress. This concerns especially the broadband market. 

As table 6 reveals, only 4 % of European households own a broadband internet connection, 
which is much less than envisaged e.g. in the eEurope 2002 action plan, adopted in the summer 
of 2000. The European benchmark is Denmark, which has reached the level of 8 %. Belgium and 
the Netherlands do well, too, both at 7 % - this may be partly (but only partly) explained by the 
traditionally high cable TV penetration in both countries. Germany, Austria and Finland belong 
to the average grouping in Europe with 4 % penetration. Sweden, which usually ranks among top 
three in the information society indicators, is in broadband still only slightly above average at 5 
% despite its significant public policy investment in the broadband backbone and by the 
significant tax deductions promised for those Swedish consumers who purchase broadband in the 
2002 or 2003 taxation year. 

Denmark’s success has not come only by chance. It belongs to the leading countries in the world 
when it comes to the liberalisation of the telecom market and progress in telecom reform. As 
Schneider and Tenbücken maintain, “Denmark is the only member state to rank in top positions 
in all three key dimensions which indicate a successful preparation for the emerging network 
society: leased line prices, interconnection charges, and progress in the unbundling of the local 
loop.” Denmark is also in the lead in competition in international services and has achieved to 
establish the lowest barriers to market entry in the EU.49  

                                                 
49 See p. 36 in Volker Schneider – Marc Tenbücken, 15$V� LQ� WKH�7HOHFRPPXQLFDWLRQV�6HFWRU��$�&URVV�1DWLRQDO�&RPSDULVRQ�RI�(8�0HPEHU� 6WDWHV� Final Report for Ministry of Transport and Communications. Helsinki, Net 

Effect Ltd, Helsinki 2003. 
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Table 6. Broadband access to internet in Europe 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Table 7. Availability of the incumbents and new entrants retail broadband access to internet 
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One evident reason, perhaps the key reason, even, is the lack of genuine competition in Europe’s 
local telecom markets, which define the circumstances of competition in broadband internet 
access. This is shown in tables 7-9.  

Table 7 points out that, out of 11 million broadband connections, 7.5 million are provided by 
incumbents and only less than 2 million by new entrants. Of these 2 million, only 480.000 are 
DSL lines that have mainly resulted from the action thanks to local loop unbundling, 

Tables 8-9 below reveal that Finland, which usually prides itself as the prime model of an 
inclusive information society, is not particularly well positioned in terms of costs of fully 
unbundled local loop. In fact, Finland has the highest monthly cost in the EU, which is probably 
mainly due to the price of connection; the monthly rental price is closer to the European average. 

 

Table 8. Monthly average total cost per full unbundled local loop 
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Table 9. Prices per full unbundled local loop 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

��)XWXUH�6FHQDULRV�IRU�WKH�(XURSHDQ�,QIRUPDWLRQ�6RFLHW\��
The objective of this scenario exercise is to define four more or less possible scenarios on the 
future development of the information society, as well as to assess what kind of implications 
they could, if materialised, have on the regulatory activity of Ficora. 

The essence of any scenario exercise is to outline the path of continuity and then pose critical 
questions on potential elements of discontinuity that could impact on the current path. It is 
assumed that the road towards an information society of full digital convergence and the wireless 
internet – which has been the mantra of e.g. both the European Commission, the Finnish 
Government and the key Finnish industrial players – has been much more rocky than expected 
since the late 1990s. The Real World did not live up to the Great Plan.  

Thus, we must start from a less ambitious starting point than we expected some years ago before 
the dot-com and telecom bubbles. Today, we live in an information society that is much less 
inclusive, convergent and content-rich than any specialist would have expected. 

As to the future, we assume that two critical questions will define the evolution of the  Finnish 
(and EU) information society, and thus, the exogenous environment of Ficora: 

 3ULFHV�SHU�IXOO�XQEXQGOHG�ORRS��
(8�DYJ���PRQWKO\�UHQWDO�������� ¼ 

���������FRQQHFWLRQ�������� ¼ 

���
�� ��� 

���
��

���
��

���
��

���
��

���
��

���
��

���
��

���
��

���
��

���
��

���
��

���
��

���
��

���
��

���
��

��
����

���
��

���
��

��
����

���
��

��
����

���
��

���
��

���
��

��
����

��
����

��
����

���
��

0,0 

50,0 

100,0 

150,0 

200,0 

250,0 

% '. ' (/ (� ) ,5/ , / 1/ $ 3 ),1 6 8. 

¼ 

Monthly rental Connection 



 

 

    144

1. Will the economy recover soon to reach a high economic growth rate of up to 4-5 percent 
per year (the Finnish growth rate in the late 1990s) or will we continue to experience 
sluggish economic development close to zero growth? 

2. Will the consumers increasingly demand more content-rich and wireless services, which 
would pave the way for a wonderful wireless world of ever more content-rich and fuller 
digital convergence? Or will they continue to get satisfaction of the more fragmented but 
yet technologically advanced PC-based solutions? 

These questions are coined in figure 1 below. 
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Figure 1. Four Future Scenarios 
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The consequences of the first question are almost self-evident. If the economy grows – in this 
case, referring to both the Finnish and the global economy – the consumers are much more 
willing to spend their money on new products, which should stimulate the production of new 
products and services with higher levels of content and convergence.  

The answer to the second question is much more unpredictable, like the choices of us human 
beings tend to be. In the late 1990s and early 2000s, the EU and especially the Finnish telecom 
policy community believed that the 3G technology and wireless solutions will win the day in an 
instant. It has become commonplace to blame the German and British umts auctions for the 
failure to do so – partly rightly so. But likewise we have shed the other reasons, especially the 
consumer preferences, under the carpet, even though they should have merited much more 
attention than they got. In the future, the emphasis the consumer preferences take will be crucial 
for the nature of the next information society. 
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While we assume that the first dimension – the economic growth rate – is rather self-evident, we 
admit that specifics of the second dimension – the consumer preferences – requires further 
thought, especially as to the crucial parameters, or whether the issue of consumer preferences 
centres around content, convergence and, particularly, portability vs. mobility. 

Depending on the answers to these two questions, we get four future scenarios of the information 
society, each with their distinct implications for Ficora. Scenarios 3 and 2 are the obvious 
opposites.  

In scenario 3, slow economic growth and technology-driven approach could mean that 
convergence slows down due to lack of evolution of interoperability, and content production 
stalls as the consumer-orientation remains too weak.  

By contrast, scenario 2 portrays a convergent and content-rich wireless world, where economic 
growth stimulates new content, encourages consumption on new devices, and facilitates 
convergence as networks and devices become more and more interoperable.  

Scenarios 1 and 4 are contrasting variations of the two others. In the Finnish case, scenario 1 
seems more likely than scenario 4, if one should choose between the two. Scenario 1 reflects the 
technology- and engineer-driven approach of the Finnish information society, which seems 
“culturally” a more probable outcome than the rather unlikely consumer- and service-oriented 
but simultaneously technologically underdeveloped scenario 4.  

These scenarios have somewhat distinct ramifications on Ficora. The external regulatory 
environment will require substantial adjustment from Ficora, if we, say, move relatively 
smoothly and rapidly towards a content-rich and convergent wireless world. Meanwhile, if we 
stagnate in the technologically fragmented and content-weak information society, the pressures 
for organisational adjustment are evidently weaker. 

In other words, if we take an optimistic assumption as a baseline, an implication for Ficora 
would be to move more rapidly towards a project organisation and a management structure, 
based on technological neutrality and distinction between content and infrastructure. A 
pessimistic scenario would rather speak for a status quo in organisational terms. 
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