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6WUXFWXUH�RI�WKH�5HSRUW�
 

This report on Ficora’s external regulatory environment is part of the larger evaluation project 
commissioned by the Ministry of Transport and Communication and carried out by the 
evaluation team of Net Effect Ltd. External regulatory analysis complements the institutional 
evaluation of Ficora (reported in a different publication). The purpose of this report is to analyse 
the recent changes and challenges in the European regulatory arena, compare various 
institutional models of organising regulatory activities of communication domain in other EU 
Member States and finally to analyse Ficora’s activities in a broader European context.   

This report is written by Dr. Olli Rehn (University of Helsinki), professor  Volker Schneider and 
researcher Marc Tenbücken (University of Konstanz) and coordinated and assisted by Managing 
director Petri Uusikylä (Net Effect Ltd.). This report is divided into three parts – each focusing 
on specific topic in the European Communication domain.  

3DUW�, analyses the impact of the new EU-2003 regulatory framework on Ficora’s activity, both 
on national implementation and European coordination of electronic communications policy. In 
the concluding remarks, essential implications of EU-2003 for Ficora are discussed and a few 
recommendations presented. 

3DUW� ,, focuses on a comparison of National Regulatory Authorities (NRAs) in the current 
European Union. Clusters of NRAs are identified in terms of their functional characteristics. 
Several case studies are discussed, including the NRAs of Denmark, Germany, France, the 
Netherlands and the United Kingdom. In the end, some comparative lessons, or benchmarks, are 
drawn and analysed as regards their implications for Ficora’s activity. 

3DUW� ,,, provides a snapshot of recent trends in the European information society, especially 
since the current telecom regulatory framewrok entered into force in 1998.  Moreover, longer-
term challenges are presented by outlining possible future scenarios for the European 
information society. The prime objective is to simulate what kind of strategic choices Ficora may 
face in its future regulatory activity. 
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0DLQ�)LQGLQJV�DQG�5HFRPPHQGDWLRQV��
 

The goal of  FICORA is to safeguard the functionality and efficiency of the communications 
markets, technical operations and security with communications network, and the adequacy of 
limited natural resources (radio frequencies, numbering and addressing of communications 
networks) to meet users’ needs. The direct goals are part of larger information society policy by 
the Finnish Government.  

 
The implementation of the EU’s new regulatory framework for electronic communications, due 
to take full effect on 25 July 2003, a package including five directives, is setting new regulatory 
challenges to Finnish authorities (namely the Ministry of Transport and Communications and 
Ficora). These challenges include: duty to carry out regular analysis to facilitate effective 
competition in a number of markets, establishment of new consultation and transparency 
procedure, implying that all decisions of key importance to the market should be submitted for 
prior consultation with the Commission as well as the NRAs of other EU member states. In 
addition, there will be more scope for exchanging confidential information between the national 
telecom authorities and national competition.  

 
Also, technological convergence and interdependence of various actors, services and policies in 
the network society set also challenges for the development of information society’s regulatory 
framework and organisational effectiveness of NRAs. These findings and recommendations are 
based on two extensive evaluations on FICORA: 1) The Institutional Evaluation carried out by 
Net Effect Ltd. and 2) this Report on the External Regulatory Environment  
of the Finnish Communications Regulation Agency. Findings and recommendations are based on 
several data sources (electronic surveys, expert interviews, content analyses, comparative 
analyses etc.). The rindings and recommendations are as follows:  

 
 

$��5HJXODWRU\�5HJLPH�
 

)LQGLQJ� $�� There is a clear shift from WUDGLWLRQDO� UHJXODWLRQ (primarily reducing tariffs, 
experimenting with competition in wireless telephony, ensuring wireline access for competitors 
and laying the foundation for current rapid roll-out of high speed bandwidth to the homes) to 
IDFLOLWDWLYH� RU� VHOI�UHJXODWLRQ� (e.g. role of market actors and interest groups regarding 
interoperability issues; pricing etc.).  

 
5HFRPPHQGDWLRQ�$���Ministry of Transport and Communications and Ficora should together 
set a common framework for regulatory policy in a self-regulative environment. This framework 
should be set in close collaboration with the relevant stakeholders. ��
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)LQGLQJ� $�� The new EU regulatory framework in electronic communications and the 
subsequent national legislation leaves the regulatory boundaries between the telecom-NRA 
(Ficora), Finnish Competition Authority and Consumer Agency rather unspecified and blurred. 
This has created some anxiety amongst market actors.  

 
5HFRPPHQGDWLRQ� $��� Ficora should continue close collaboration with Finnish Competition 
Authority to come up with clear definition of roles and responsibilities as well as common 
procedures in coordinating regulatory actions. Also, collaboration with the Consumer Agency 
should be deepened. All these regulatory bodies should establish joint information strategy on 
communication regulation.  

�
%��3ROLF\�&KDOOHQJHV  

 
)LQGLQJ� %��� Fast development of broadband is likely to result new inter-ministerial policy 
challenges in the fields of e-government, e-commerce, e-education etc. At present the Finnish 
administration of e-government and e-commerce is dispersed and ill-coordinated.  

 
5HFRPPHQGDWLRQ�%�. Government should set a clear policy for governing services of network 
society and concentrate key policies under common programs. This development should be in 
line with recent plans of setting new horizontal programmes at the government level. This 
requires policy direction and implementation strategy from the whole Government, thus 
implying that the Prime Minister’s Office and the Ministry of Transport and Communications 
must work closely hand in hand, with Ficora in a policy-planning, supporting and – as far as its 
competences go – implementing role. 

 
)LQGLQJ�%�� Ficora, like all NRAs, must have or build a European strategy how to ensure the 
achievement of both national and EU-wide objectives. For an NRA, it is a question of whether to 
follow other MS or to work to influence the application of the EU framework. “For Ficora, there 
will certainly be an incentive to export its decisions”, as one expert put it. 

 
5HFRPPHQGDWLRQ�%�� Ficora should continue its active participation in the design and running 
of EU-level strutrures, such as IRG and ERG. This requires constant updating of its EU policy 
strategy jointly with the Ministry of Transport and Communications. This has also resource 
implications, please see finding and recommendation C4. 

 
)LQGLQJ�%�� The secondary trading of 3G licences will soon be a matter of an intense dialogue 
between the industry, member states and the Commission. It will be conducted mainly in the 
Radio Spectrum Committee and Spectrum Policy Group, and perhaps in the CoCom. The 
Commission is planning D�FRPPXQLFDWLRQ�RQ�WKH�PDWWHU�IRU�HDUO\�����. 

 
5HFRPPHQGDWLRQ� %�� As part of the joint EU strategy of the Ministry of Transport and 
Communications and Ficora, the Finnish Government needs to develop a proactive policy and 
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arguments e.g. by commissioning a study, to defend its position in the debate, which is likely to 
have far-reaching ramifications in the licensing regime in the European markets. 

 
)LQGLQJ�%�� Cyber-security will stay high on the policy agenda in Finland and in the whole EU. 
The Commission has a Draft Communication to set up an agency in the pipeline. Closer 
European co-ordination is advocated by all EU institutions, and the setting up of a ’security 
entity’ (D� (XURSHDQ� &\EHU� 6HFXULW\� 8QLW, as Commissioner Liikanen recently called it) as a 
nexus point for CERTs (the Computer Emergency Rescue Teams) as the most efficient way to 
achieve this objective, is under consideration.  

 
5HFRPPHQGDWLRQ�%�� “Cyber security” – or computer and network security – is dealt with in 
several locations in the Finnish administration for the time being. Ficora has already a significant 
part of the overall responsibility as the leading Finnish CERT, but it should be evaluated if an 
even more concentrated approach could bring better results. 

 
)LQGLQJ�%�� Enlargement will pose a challenge both in terms of concrete implementation of the 
EU-2003 framework and in terms of the new member states adjusting to the work of still 
adolescent EU-level policy-making structures. For the regulatory framework, it means that there 
will be D�JUHDWHU� VSUHDG�RI�PDUNHW� FRQGLWLRQV�DV�RI� ���������. Universal service may pose 
problems as to align the candidate countries to EU-2003. 

 
5HFRPPHQGDWLRQ�%�� As part of the joint EU strategy, it is recommended that Ficora intensifies 
its work and deepens its expertise on the Candidate Countries, especially as regards the Estonian 
and other Baltic telecom markets, as this is in the Finnish national interest and as the Finns’ are 
expected to be Baltic experts. 

 
)LQGLQJ�%�� The EU-2003 framework has postponed a major problem, i.e. we don’t know all of 
its implications to broadcasting. On the other hand, at least as regards the “TV without Frontiers” 
Directive, the competent DG of the Commission, that is, DG Culture, Media and Sport considers 
this particular directive satisfying and will not rush to revise it. 

 
)LQGLQJ�%���Digital TV is an open question in the EU scene. There will be no single date for 
switchover in the EU. Some regulatory measures are under consideration, such as labelling of 
analogue receivers to indicate their usage time. The eEurope 2005 action plan requires the MS to 
produce switchover plans by end 2003. The Commission will present a communication on the 
digital TV switchover in 2003, based on a study that was finished in 2002.  

 
5HFRPPHQGDWLRQ�%���� At the EU-level neither of the findings B5-6 cause immediate concern 
for Ficora or the Finnish policy community in electronic communications. However, both are 
Finnish policy priorities (i.e. a revision the TV directive, a smooth roll-out of digital TV) and 
thus they merit active input by the Ministry and Ficora in the EU bodies. Furthermore, in the 
domestic context the roll-out of digital TV is evidently a major challenge. Therefore, it is 
necessary to prioritise these policy areas and pursue dialogue with all stakeholders. 
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&��2UJDQLVDWLRQDO�GHYHORSPHQW�DQG�SHUIRUPDQFH�PDQDJHPHQW�
 

)LQGLQJ� &�� The overall organisational development of Ficora has been very positive. 
Respondents of the survey as well as experts interviewed share the common opinion that Ficora 
has sharpened its role and image as a leading communication expert in Finland. The main areas 
of development seem to be related in integrating various functions of the agency. At present 
Ficora is more the collection of expertise under one agency rather than forming a solid expert 
position in convergent and integrating field of communication.  

�
5HFRPPHQGDWLRQ�&�. Ficora should set a common strategy to integrate its result units and to 
enhance horizontal co-ordination of activities within the agency.  

 
5HFRPPHQGDWLRQ� &�� Ficora should pilot a matrix-based project organisation with strong 
emphasis on cross-sectoral projects. This would be a concrete mean to tackle the problem of 
disintegration.  

 
5HFRPPHQGDWLRQ�&�� Ficora needs to improve its transparency and quality of internal processes 
and customer relationship management. Establishment of common quality assessment 
framework (e.g. continuous EFQM-based assessment) would enhance the implementation of the 
overall strategy of the agency.  

 
)LQGLQJ�&�� The new EU-2003 framework has resource implications for the NRAs. This has 
two dimensions: Firstly, an effective and efficient participation in the EU-2003 framework 
requires sufficient resources to contribute and influence in the decisions made in the new EU-
level structures. Secondly, the market reviews (ca. 500 in the case of Ficora) and other 
implementation measures require more resources at home. 

 
)LQGLQJ� &�� Some NRAs have solved the resource problem better than others: sound 
benchmarks are provided by Oftel (UK) and NITA (DK). Both have re-organised their structures 
and re-allocated human resources. Moreover, Oftel’s use of project organisation has been a 
useful tool to facilitate a flexible and rapid reaction as to human resources.  

 
5HFRPPHQGDWLRQ�&���. See recommendations C1-C3 above. 

 
)LQGLQJ�&���Digital convergence has already had an impact on the organisational structure of 
Ficora and other NRAs. By way of comparison, in the Federal Communications Commission of 
the US, the current organisational structure has been under scrutiny to adjust it better for the 
conditions of digital and thus regulatory convergence. Rather than organising the FCC into 
traditional industries such as common carrier, cable, mass media, it has recently been suggested 
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that its Bureaus (=Departments) to be re-organised into functions such as oversight of rates, 
spectrum allocation, and universal service provision1. This has not yet been decided, however. 

 
5HFRPPHQGDWLRQ� &�� While Ficora already applies task-based management, which is more 
suitable for the challenges of convergence, in the medium-term it could be useful to review the 
organisational structure in the light of progressing convergence and its impact in the markets of 
telecommunications, broadcasting, and internet-based services.  

 
)LQGLQJ�&���The performance steering between the Ministry of Traffic and Communicatioan and 
Ficora is rather loose. Ministry and Ficora do not make annual performance contracts which does 
not support the transparency of the performance management system. Also Ficora’s annual 
performance targets and indicators should be more precise. Nevertheless, it has to be mentioned 
that otherwise the relationship and communication between the Ministry and Ficora works very 
well due to good personal relations.  

 
5HFRPPHQGDWLRQ�&�. Ministry of Transport and Communication state more clearly ist stretegic 
guidelines and policy priorities and Ficora should develop ist strategic and performance 
mangement system to set more clear performance targets.  

 
 
 

                                                 
1 See especially Martha A. Garcia-Murillo – Ian MacInnes, FCC organisational structure and regulatory 

convergence��7HOHFRPPXQLFDWLRQV�3ROLF\, 25 (2001), 431-452. 
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�

,QWURGXFWLRQ�
 

The present regulatory framework, in effect since 1998, was set up to manage the transition from 
a monopolistic market setting to genuinely competitive markets in the EU telecoms sector. It 
pursues to ensure competitive markets and the rights of new entrants.  

Due to rapid changes in information technology and the upcoming convergence between 
telecommunications, broadcasting and internet-based services, the new EU regulatory framework 
(due to enter force in July 2003, thus named (8����� hereafter) was designed to reinforce 
competition in new, dynamic and often unpredictable markets and, at the same, time to protect 
consumer rights. It is the outcome of extensive public consultation2. 

The EU-2003 regulatory framework is, in the wider context, an essential element of European 
information society policy. Since the Lisbon Summit in March 2000, the strategic goal of the EU 
has been to modernise the European economy and create a dynamic and competitive knowledge-
based economy for the 21st century – or by the year 2010, as the Lisbon Summit boldly stated. 
Last year (2002), several policy initiatives were launched in the information technology sector. 
For instance, a successor policy initiative was created to the largely successful eEurope 2002 
action plan, now revised, updated and called H(XURSH�����; its objectives were endorsed by the 
Heads of State and Government at the Seville European Council on June 2002. Moreover, in 
December 2002 the Commission launched the first call for proposals in the Sixth Research 
Framework Programme. 3 

The EU-2003 framework is based on separate regulation of content and infrastructure and 
incorporates the principle of technological neutrality. It does not regulate content, but only 
electronic communications services and their underlying networks and associated industries, 
covering all transmission infrastructures, including broadcasting infrastructures. The objectives 
and policy tools of EU-2003 are presented below in figure 1. 

 

                                                 
2 The public consultation process included two Commission Green Papers and the 1999 Communications Review 

(COM(1999) 539), and the corresponding Communication (COM(2000) 239) which outlined the EU-2003 Draft 
Directives. Moreover, two rounds of electronic consultation and two public hearings with the stakeholders were 
organised by the Commission. 

3 See for instance: Liikanen, Erkki, $PELWLRQV�IRU�(XURSH¶V�7HOHFRPPXQLFDWLRQV�6HFWRU, speech at the European 
Competitive Telecommunications Association (ECTA), Brussels, 11 December 2002. 
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Figure 1. Objectives and Policy Tools of EU-2003 Regulatory Framework 
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The National Regulatory Authorities, such as Ficora, play a critical role in the design and 
implementation of the EU-2003 framework. To quote Commissioner Erkki Liikanen, responsible  
for enterprise policy and the information society in the European Commission: 

1DWLRQDO�UHJXODWRU\�DXWKRULWLHV�DUH�FULWLFDO� WR� WKH�VXFFHVVIXO� LPSOHPHQWDWLRQ�RI� WKH�QHZ�
IUDPHZRUN��5HJXODWRUV�KDYH�WR�UHPDLQ�IRFXVHG�RQ�WKHLU�REMHFWLYHV��ZKLFK�DUH�WR�SURPRWH�
FRPSHWLWLRQ�� WR� SURWHFW� WKH� FLWL]HQ�� DQG� WR� ZRUN� WR� FRQVROLGDWH� WKH� VLQJOH� PDUNHW��
5HJXODWRUV� PXVW� WDNH� LQWR� DFFRXQW� WKH� QHHG� ERWK� WR� HQFRXUDJH� HIILFLHQW� LQYHVWPHQW� LQ�
LQIUDVWUXFWXUH� DQG� WR� SURPRWH� LQQRYDWLRQ�� 7KLV� ZLOO� KHOS� WR� JXDUDQWHH� WKH� ORQJ� WHUP�
VXVWDLQDELOLW\�RI�WKH�VHFWRU��� 

In this Part I of the report, first the driving forces and next the major provisions of EU-2003 are 
presented, with the view of the tasks of NRAs. Particular attention is paid to the changes due to 
the new concept of Significant Market Power and to the emerging European consultation 
mechanism. Finally, an assessment is made as to their impact on the regulatory practice in the 
member states, and implications for Ficora. 

�

                                                 
4 Liikanen, Erkki, $PELWLRQV�IRU�(XURSH¶V�7HOHFRPPXQLFDWLRQV�6HFWRU, speech at the European Competitive 
Telecommunications Association (ECTA), Brussels, 11 December 2002. 
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��'ULYLQJ�)RUFHV�RI�(8������
The new EU-2003 regulatory framework is a product of the interaction and dynamics created by 
the ongoing economic and technological changes, on the one hand, and prevailing policy 
pressures, on the other hand. These are shown in a nutshell in figure 1. 

Figure 2. Driving Forces of EU-2003 

(&2120,&�$1'�7(&+12/2*,&$/�&+$1*(6
7HFKQRORJLFDO�G\QDPLFV
-digital convergence
-broadband
-wireless
-internet

(8�����

(FRQRPLF�*OREDOLVDWLRQ
-global business alliances
-closed and open networks

-world wide web
-airlines, banks..

2QJRLQJ�0DWXULQJ�/LEHUDOLVDWLRQ
-the single market principles
-impact of EU-1998 telecoms liberalisation
-success story of EU mobile telecom industry 
and mobile liberalisation (1996)

-WTO telecoms agreement 1997
-US deregulation since the early 1980s

regulatory framework for electronic 
communications

- competitiveness of equipment 
and service – providing industry

32/,&<�(;3(5,(1&(6�$1'�%(1&+0$5.6  

The breakthrough of information technology and electronic business5 in the past decade has 
triggered a fundamental HFRQRPLF�WUDQVIRUPDWLRQ in Europe and globally. The bursting of the 
dot-com and telecom bubble in 2001, the ramifications of which are still severely felt, may 
hinder us to see that we are witnessing a long-term transformation of our economies. Its 
WHFKQRORJLFDO� G\QDPLFV are based on digital convergence, broadband deployment, wireless 
solutions and the internet, as shown in figure 3. In parallel, HFRQRPLF� JOREDOLVDWLRQ is 
progressing with the expansion of world trade and foreign direct investment, global business 
alliances, and the spread of closed and open communications networks (the world wide web, the 
closed systems of airlines and banks, etc.). Facing the competitive pressures of globalisation, the 

                                                 
5 This refers to B2B or business-to-business transactions (as a matter of fact, both EHWZHHQ�and LQVLGH�businesses), 

which makes up up to 85-90 % of the volume of electronic business. B2C, business-to-consumer e-commerce, 
which was a subject of a lot of hype in the recent years, has usually been estimated to make up only 10-15 % of 
the total volume of electronic business. 
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EU member states and the Union itself focus on the competitiveness of their information 
technology industries, both equipment-makers, network-producers and service-providers. 

Figure 3. Convergence removes sector boundaries 
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Meanwhile, the SROLF\�H[SHULHQFHV�DQG�EHQFKPDUNV also play a role; they stem mainly from 
the ongoing and maturing liberalisation process of the past two decades. The single market 
principles and the positive outcome of the recent EU-1998 telecom liberalisation are powerful 
forces calling for more simplification and deregulation, supported by the success story of the EU 
mobile telecom industry partly thanks to mobile liberalisation in 1996. The global forces of 
change are not to be neglected, either. The WTO telecom agreement of 1997 has paved the way 
for modest but important liberalisation process beyond the EU and US, in both developed and 
developing countries. The continued US deregulation since the 1980s has been a fundamental 
force to keep liberalisation moving on, and seems to remain as such. 
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��'LUHFWLYHV�DQG�,PSOHPHQWDWLRQ�RI�(8�������
The EU-2003 framework comprises six new legal documents: five Directives and one 
Regulation (the Framework, Access and Interconnection, Authorisation, Universal Service and 
Communications Data Protection Directives, and the Regulation of Local Loop Unbundling).  
The Radio Spectrum Decision, though formally separate, is nevertheless an essential part of the 
whole EU-2003 regulatory package. 7KH�QHZ�'LUHFWLYHV�PXVW�EH�WUDQVSRVHG�LQWR�QDWLRQDO�ODZ�
E\����-XO\�������ZKHQ�WKH\�DUH�GXH�WR�WDNH�IXOO�HIIHFW�LQ�WKH�PDUNHWV�RI�DOO�PHPEHU�VWDWHV��.  
The central document concerning the impact of the new EU-2003 on the National Regulatory 
Authorities (NRAs) is the 'LUHFWLYH� RQ� D� FRPPRQ� UHJXODWRU\� IUDPHZRUN� IRU� HOHFWURQLF�
FRPPXQLFDWLRQ� QHWZRUNV� DQG� VHUYLFHV (2002/21/EC), named ‘Framework Directive’ (FD) 
hereafter. It contains all relevant new provisions of the EU-2003 framework on the functions, 
competencies and duties of the NRAs. The FD responds to convergence by covering all different 
networks and services. It sets out general principles and objectives for the NRAs and establishes 
the horizontal provisions of the EU-2003 package. 

Ficora’s regulatory strategy naturally needs to align with the new EU-2003 framework. The EU-
2003 directives entered into force in April 2002, which left the member states 15 months to bring 
their national regulation into line with the new Directives. The NRAs are currently working 
among themselves and with the Commission to ensure consistency.  

This has evident implications for the NRAs’ LQWHUQDO� processes. Market analyses will be 
obligatory before pro-competition regulatory rules are imposed under the new Directives. 
Consequently, there are two related projects for each NRA, including Ficora: to oversee the 
implementation programme; and to co-ordinate the market analyses. 

In parallel, H[WHUQDOO\ Ficora will work closely with the other NRAs and the Commission, to a 
large extent through the European consultation mechanism (such as the Independent and 
European Regulatory Groups, see section 4.3 below) to ensure consistent application. 

The EU-2003 directive package is presented in a nutshell in Figure 2 below:

                                                 
6 This section is based on the Communication of the Commission (COM(2000) 239), which outline the EU-2003 

Draft Directives, on the Oftel Management Plan for 2002, which is a useful benchmark for the implementation of 
the EU-2003 package, and interviews with officials in Helsinki, Brussels and London. 

7 The Spectrum Decision is essentially a part of the EU-2003 package and will be discussed below. 
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Figure 4. The EU-2003 Directive Package 
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)UDPHZRUN�'LUHFWLYH��)'� 
This Directive forms the foundation for the application of the overall framework, including 
objectives and principles which Ficora and indeed each NRA must take into account in making 
regulatory decisions. Moreover, the Framework Directive stipulates that, in most cases, market 
reviews must be carried out before regulation is imposed, and that regulation is imposed only if 
the market is not effectively competitive. The concept of Significant Market Power has been 
revisited so that it is now equivalent to the competition law concept of dominance.  

Another core provision of the Framework Directive is that it obliges NRAs to consult with the 
Commission and other NRAs before taking decisions. Further, it specifies the procedures that 
should ensure the harmonisation of regulation across Europe.  

The Framework Directive will be discussed in detail in section 4 below. 

$XWKRULVDWLRQ�'LUHFWLYH��$'� 
This Directive abolishes the existing licensing regime. The network and service providers will no 
longer be required to have explicit approval before they can offer services. If the NRA so decide, 
operators may be required to notify of their intention to offer networks and services.  

The Authorisation Directive sets out a maximum list of obligations that can apply to all providers 
of networks and services. These ’general conditions’ will replace existing licence conditions.  
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$FFHVV�DQG�,QWHUFRQQHFWLRQ�'LUHFWLYH��$,'� 
This Directive defines the rules for wholesale business between network and service providers. It 
also defines general obligations which operators must follow when negotiating interconnection. 

This Directive defines the tasks of NRAs, as well as the limits of their discretion, in imposing 
obligations as to access or interconnection. Mostly, such obligations can be imposed only on 
those operators that are analysed to have SMP in the relevant wholesale market.  

8QLYHUVDO�6HUYLFH�'LUHFWLYH��86'� 
The Universal Service Directive stipulates how providers of universal service are to be 
designated, as well as the services these operators are obliged to provide. 

Apart from universal service, the Directive specifies obligations that may be imposed on SMP 
providers in retail markets, much as the AID does for wholesale markets. The USD also includes  
provisions regarding number portability, consumer-operator contacts, and provisions on an out of 
court dispute resolution process.  

'DWD�3URWHFWLRQ�'LUHFWLYH��'3'� 
This directive aims at ensuring protection of privacy in the processing of data in electronic 
communications. However, Member States can, according to the European Convention of 
Human Rights, take measures where this is necessary to safeguard national or public security 
interests or to investigate crime and prosecute criminal offences.  

The Commission has launched initiatives to ensure compatibility between data protection and 
privacy rules on the one hand and law enforcement needs on the other. To that extent an (8�
)RUXP�RQ�&\EHU�FULPH has been set up.  

 

7KH�5HJXODWLRQ�RQ�/RFDO�/RRS�8QEXQGOLQJ�
Since the lack of competition in the local telecom markets was long considered a serious 
bottleneck of the development of the European information society, especially of flat-rate 
internet pricing and the broadband internet connections (and excluded from the EU-1998 
regulatory reform in telecommunications), the Commission acted forcefully in July 2000 to open 
local telecom markets for competition. This was done by proposing a Regulation on Local Loop 



 

 

    19

Unbundling8, which was adopted in record time by the Council and Parliament in December 
2000, and entered into force as of 1 January 2001. 

In practice, unbundling of the local loop – or providing access for new entrants in the copper 
wire between the last switch of the incumbent operator and the customer’s premises – has proved 
to be much more difficult than expected. The results have not been numerically promising, so 
far. This is discussed in Part III (scenarios) in the light of fresh empirical evidence from the 
Commission’s 8th Implementation Report of Telecom Liberalisation, which provides statistics of 
the unbundled lines by member state in 2002. Despite the hurdles hindering results, on the one 
hand, and the serious financial difficulties of many incumbents, the Commission intends to 
proceed to enforce local loop unbundling – by using its powers and the Court’s powers of 
jurisdiction, if needed.  

7KH�6SHFWUXP�'HFLVLRQ�
The Spectrum Decision, which is a complementary part of the EU-2003 Directive Package, aims 
at ensuring the harmonised availability and efficient use of radio spectrum. This is increasingly 
important, since demand for the use of radio spectrum is increasing with the growth of radio-
spectrum-based services. The Spectrum Decision requires establishment of a Radio Spectrum 
Policy Group, which was created by the Commission in July 2002. It will comprise high-level 
representatives from the EU member states and the Commission as well as several observers, and 
it should consult extensively with stakeholders. 

,PSDFW�RI�(8������RQ�15$V¶�3ROLF\�DQG�0DQDJHPHQW 
During the transitional period (from entry into force in April 2002 until transposition of the 
directives into national law by 25 July 2003) each NRA must: 

• work with the stakeholders to transpose the Directives;  

• carry out market reviews; and  

• adjust all its processes and procedures to be in line with the new Directives including the 
introduction of particular procedures to meet NRAs’ obligation to contribute to the 
harmonised application of the new framework across Europe.  

 

 

 

                                                 
8 While a Directive requires national transposition and may take up to 12-18 months, a Regulation is directly 

applicable in the EU member states. The decision to choose a Regulation instead of a Directive shows how 
important  
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Figure 5. Implementation Timetable for Ficora 

 

)LJXUH����,PSOHPHQWDWLRQ�7LPHWDEOH�RI�(8������IRU�)LFRUD

%XLOGLQJ�WKH�(8�FRQVXOWDWLRQ�PHFKDQLVP

Ficora carries out market rewievs, prepares SMP  and
other obligations ready for the D-Day on 25 July 2003

&RQVXOWDWLRQ�RQ�WUDQVSRVLWLRQ�RI�(8�����

Spring 2002 Spring 2003

$SULO ����

Directives transposed
into national law
%\����-XO\ ����

Entry into force

 

One after the D-Day i.e. the day after the Directives enter into national law: 

• all individual licences will be revoked and the new authorisation regime will apply;  

• all regulatory actions will be carried out under the new Directives. 

 

7KH�PDUNHW�UHYLHZV�
�
As discussed above, EU-2003 will require that each NRA reviews markets, prepares SMP 
designations, and reviews all current regulatory measures in all telecom markets, in order to be 
ready for action when the Directives enter into national law and take full effect. 

The final number of markets and the order in which they are reviewed will depend on a number 
of factors including: 

• Ficora and stakeholder priorities, particularly related to when previous reviews of the 
concerned markets have been carried out;  

• the Commission’s recommendation on market definitions; and  

• the need to co-ordinate decisions with the Commission and other NRAs.  

 



 

 

    21

During the time of this writing in January 2003, it seems that Ficora will have to conduct all 
in all up to 500 market reviews. The figure is due to the traditionally decentralised or fragmented 
nature of the Finnish telecom market, stemming from the high number of small local (now often 
regional) telephone companies. While there are some 40+ today, at the highest point in the 1930s 
there were 850 local telephone companies.  

 

��.H\�&RQFHSWV�DQG��0DMRU�3URYLVLRQV�RI�(8�������
�2OOL�5HKQ�	�9RONHU�6FKQHLGHU�	�0DUF�7HQE�FNHQ�9��

����0DUNHW�'HILQLWLRQ�DQG�$QDO\VLV�
One major provision of the new EU-2003 framework is the GHILQLWLRQ and subsequent DQDO\VLV�
RI�UHOHYDQW�PDUNHWV concerning undertakings with Significant Market Power (SMP). In order to 
define and analyse the markets correctly, NRAs need to collect information from market 
participants, the competition authorities, NRAs in other member states and the Commission. 
These requests for information should not lead the NRAs to put an over-proportionate burden on 
the companies involved. In addition, the Commission wants the NRAs to make this information 
publicly available, except in cases where confidentiality is required. This asks the NRAs to 
facilitate the exchange of information and, thus, to provide a clearly defined�SRLQW�RI�DFFHVV for 
demands or information provided by the industry. The rights and obligations of the NRAs 
concerning the provision of information are listed in Article 5 of the FD. 

A central aspect of EU-2003 is the creation of FHUWDLQW\ and FRQVLVWHQF\ as regards the actions 
of the NRAs. In this context, the Commission issues soft law in order to harmonise the actions of 
the NRAs. First of all, the Commission provides a 5HFRPPHQGDWLRQ for the definition of 
relevant markets which will be adopted in accordance with the NRAs. This Recommendation 
contains a list with all product and service markets, which the Commission considers to be 
relevant and which should be subject to regulation. The characteristics of the markets identified 
in this Recommendation as well as those defined in specific cases under competition law may 
justify the imposition of regulatory obligations by the NRAs. On the basis of this 
Recommendation, the NRAs define the respective markets in their geographical area. The 
Recommendation shall be regularly reviewed by the Commission. This procedure gives NRAs 
significant flexibility to define relevant national markets and decide whether regulation should 
apply or not. 

Secondly, the ‘&RPPLVVLRQ¶V�*XLGHOLQHV�RQ�PDUNHW�DQDO\VLV�DQG� WKH�DVVHVVPHQW�RI�6LJQLILFDQW�
0DUNHW�3RZHU�XQGHU� WKH�&RPPXQLW\�UHJXODWRU\� IUDPHZRUN� IRU�HOHFWURQLF�FRPPXQLFDWLRQV�DQG�
                                                 
9 This section is, in a revised form, essentially based on an earlier draft by Volkler Schneider and Marc Tenbücken 

for the Final Report on National Comparison of NRAs (which otherwise makes up part II, without this section). 
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VHUYLFHV’10, hereafter named ‘*XLGHOLQHV¶, play an important role in providing standards that 
shall ensure consistent application of the EU-2003 framework across member states. Ideally, a 
coherent application of the Guidelines can ensure equivalent market definitions all over the EU. 
The Guidelines set out the principles that NRAs will use to define markets and analyse effective 
competition. As a proxy for PDUNHW�SRZHU, the Guidelines suggest computing market shares, 
typically based on sales volume or sales value. SMP is normally viewed as being a factor only 
where the market share exceeds 40%. Where the market share exceeds 50%, SMP is assumed to 
be present. The FD instructs the NRAs to apply competition rules in situations where there is one 
company with SMP in a market. Conversely, where competition is effective and no operator is 
deemed to have SMP, regulators are obliged to remove any obligations imposed on carriers 
previously deemed dominant under the current regulatory framework.  

In sum, while analysing these relevant markets and assessing SMP, the NRAs ought to act on the 
basis of markets defined as relevant according to the principles set out in the Recommendation 
and take careful account of the Guidelines. 

����5HJXODWRU\�REOLJDWLRQV�
The EU-2003 framework empowers NRAs to impose important obligations on operators with 
SMP. In this context, the concept of SMP has been radically changed compared to the old 
framework. It is not referring to sector-specific regulation, using the 25% market share threshold, 
any longer, but is based on Commission practice and the European Court of Justice’s 
competition law definition of dominance.  

(1%: The Court of Justice has overruled several of the Commission’s decisions that were based 
on the collective dominance doctrine. It remains to be seen how this will influence competition 
policy in general and its application in electronic communications in particular. Moreover, the 
Commission has proposed far-reaching reforms in merger control.) 

In the case of lack of competition in a market and the existence of SMP, the NRAs are entitled to 
impose appropriate obligations under Articles 8-13 of the $FFHVV�DQG�,QWHUFRQQHFWLRQ�'LUHFWLYH 
(AID)11, also called the ‘15$�WRRONLW‘. This toolkit foresees H[�DQWH regulation at the ZKROHVDOH�
DFFHVV�OHYHO. In detail, Articles 9-13 ask for  

• transparency (Art. 9) 

• non-discrimination (Art. 10) 

• accounting separation (Art. 11) 

                                                 
10 ‘&RPPLVVLRQ¶V� *XLGHOLQHV� RQ� PDUNHW� DQDO\VLV� DQG� WKH� DVVHVVPHQW� RI� 6LJQLILFDQW� 0DUNHW� 3RZHU� XQGHU� WKH�&RPPXQLW\�UHJXODWRU\�IUDPHZRUN�IRU�HOHFWURQLF�FRPPXQLFDWLRQV�DQG�VHUYLFHV’, 9 July 2002. 
11  2002/19/EC, published in OJ L108, 24.4.02, p.7 ff. 
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• access to and use of specific network facilities (Art. 12) 

• cost accounting obligations and price control (Art. 13). 

In this case, it is not necessary for the NRA to demonstrate that SMP has indeed been abused as 
with H[� SRVW regulation. However, all measures under this provision have to be based on the 
nature of the problem identified, proportionate, and justified in relation to the policy objectives 
contained in the FD. Hence, one question that each NRA has to answer is which of the measures 
listed are effective to improve competitive conditions in a market. Another, for how long each of 
these measures shall be applied in order to achieve the desired results. 

In such cases where the desired regulatory results can not be achieved, Article 17 II of the 
8QLYHUVDO�6HUYLFH�'LUHFWLYH (USD) can be employed. This Article aims at the UHWDLO� OHYHO and 
states that in not competitive markets, NRAs can employ retail price cap measures and demand 
from undertakings with SMP to orient their tariffs towards costs. It is therefore a typical H[�SRVW 
regulatory measure. The NRAs will have to provide for retail tariff regulation to prevent any 
undertaking with SMP from setting its tariffs or conditions to the disadvantage of consumers or 
other market participants. 

All other measures on undertakings with SMP beyond those contained in the FD are exceptional 
and are, therefore, subject to DXWKRUL]DWLRQ at Commission. There are however cases, in which 
intervention by NRAs does not rely on the designation of SMP. Article 5 of AID sets out the 
general role of NRAs with respect to access, interconnection and interoperability and their 
corresponding powers to impose obligations on market participants and to resolve disputes. 

����7KH�&RQVXOWDWLRQ�0HFKDQLVP�
According to EU-2003, the Commission retains a YHWR over all decisions of the NRAs 
concerning the definition of relevant markets and the designation of SMP. Articles 6 and 7 of the 
Framework Directive require the NRAs to consult all interested parties on draft measures with a 
significant impact on the relevant national market or the Single Market in the EU. One of these 
provisions that will have a major impact on the work of the NRAs is the requirement to QRWLI\ 
certain draft decisions to the Commission and other NRAs and to give them the RSSRUWXQLW\�WR�
FRPPHQW on them. Article 7 IV of the FD empowers the Commission, after consultation of WKH�
(XURSHDQ� 5HJXODWRUV¶� *URXS� (see below), to demand from a NRA to ZLWKGUDZ� D� GUDIW�
PHDVXUH that aims at defining a relevant market or designating SMP, if such a measure would 
either be against trade between member states or the objectives of the Single Market, or be 
incompatible with Community law. 

A special form of co-ordination of tasks is required for the case of transnational markets. For all 
tasks referring to transnational markets, “[…] the national regulatory authorities concerned shall 
jointly conduct the market analysis taking the utmost account of the Guidelines and decide on 



 

 

    24

any imposition, maintenance, amendment or withdrawal of regulatory obligations referred to in 
paragraph 2 of this Article in a concerted fashion” (Art. 16 V of FD). 

In principle, the EU could have three distinct ways and means to apply the Community law in 
the field of electronic communications. In the one end of the spectrum, the EU could in theory 
establish D� (XURSHDQ� 5HJXODWRU\� $XWKRULW\� �(5$�, which would regulate centrally from 
Brussels; this has in the past been called for by e.g. the European Parliament and some 
researchers. In the other end of the spectrum, the EU FRXOG�UHO\�PHUHO\�RQ�WKH�15$V�ZLWKRXW�
DQ\�(8�OHYHO� FR�RUGLQDWLRQ. Instead of these two extreme alternatives, a third way has been 
chosen in EU-2003: that is, WKH� (8������ FUHDWHV� D� FRQVXOWDWLRQ�PHFKDQLVP� RI� ����� �VRRQ�
������ L�H�� DIWHU� HQODUJHPHQW�� FRPSRVHG� RI� UHSUHVHQWDWLYHV� RI� WKH�0HPEHU� 6WDWHV� DQG� WKH�
&RPPLVVLRQ. This pursues to ensure a sufficient degree of both harmonisation and flexibility.  

The Commission published in July its Decision to establish a group of European independent 
regulatory authorities �(5*�� RU� WKH� (XURSHDQ� 5HJXODWRUV¶� *URXS� to advise and assist the 
Commission in consolidating the internal market for electronic communications networks and 
services. The NRAs themselves, however, would like to maintain the institutions of WKH�
,QGHSHQGHQW�5HJXODWRUV�*URXS��,5*�, which is regarded by many as capable of fulfilling the 
tasks assigned to ERG. As a showpiece of the prevalence of IRG, the group discussed the 
definition of mobile termination markets in its September 2002 meeting, concluding that “given 
the new EU regulatory framework, the majority of IRG members are in favour of the single 
network market definition in which the relevant market is defined as call termination on 
individual mobile networks [instead of a national market for termination]”12. This is bound to 
have an impact on the Commission’s approach to regulation in cases where it could use its veto 
powers. To further strengthen its prevalence, IRG decided to welcome the NRAs of the first-
wave 10 candidate countries (those expected to join the EU in May 2004) as IRG members as of 
1 January 200313.  

IRG (that is, in effect the NRAs) also discussed the newly established ERG in its September 
meeting. The press release coins well the NRAs’ prevailing attitude towards the Commission 
proposal and towards the ERG: 

7KHUH�ZDV�JHQHUDO�DJUHHPHQW� WKDW�(5*�FDQ�EHFRPH�DQ� LPSRUWDQW�SODWIRUP� IRU� IXUWKHU�
FR�RSHUDWLRQ� EHWZHHQ� (XURSHDQ� LQGHSHQGHQW� FRPPXQLFDWLRQV� UHJXODWRUV� DQG� WKH�
&RPPLVVLRQ�� ,5*�«�KDV�EHHQ�DQ�DSSURSULDWH� IRUXP� WR� HQVXUH� WKH� W\SH�RI� FRRSHUDWLRQ�
DQG� FRRUGLQDWLRQ� EHWZHHQ� UHJXODWRUV� WKDW� WKH� (XURSHDQ� PDUNHW� IRU� HOHFWURQLF�
FRPPXQLFDWLRQV�QHHGV��)RU�WKHVH�UHDVRQV��DQG�FRQVLGHULQJ�DOO�SUHYLRXV�DQG�FXUUHQW�ZRUN�
GRQH�� ,5*� KDV� GHFLGHG� WR� FRQWLQXH� DQG� UHLQIRUFH� LWV� RZQ� DFWLYLWLHV��,5*�PHPEHUV�ZLOO�

                                                 
12 Press release of the IRG plenary meeting, 16-17 September 2002, Helsinki; on the Ficora website. 
13 Press release of the IRG plenary meeting, 21-22 November 2002, Helsinki; on the Ficora website. 
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DOVR�SDUWLFLSDWH�LQ�(5*�DQG�ZRXOG�KRSH�WKDW�WKLV�*URXS�ZLOO�LQ�WLPH�EHFRPH�DQ�HIILFLHQW�
ERG\��VDWLVI\LQJ�WKH�QHHGV�RI�WKH�(XURSHDQ�PDUNHW�SODFH�����

Despite this sort of significant scepticism, a clear majority of the Member States and the 
Commission maintain that they indeed want to make the ERG work effectively and efficiently 
for the purposes of EU-level co-ordination and harmonisation. On the basis of our interviews, the 
Commission has no plans to backtrack from its chosen emphasis to make the ERG a critical tool 
for the implementation of the EU-2003 framework. Yet, the Commission has to take the 
independent-minded approach of IRG duly into account. 

Another EU-level decision-making structure will be WKH�+LJK�/HYHO�6SHFWUXP�*URXS, which 
will be entrusted to act for the harmonisation of spectrum policy in Europe. It will be created by 
the end of 2002 and begin meeting early 2003. 

����&RQFHSW�RI�6LJQLILFDQW�0DUNHW�3RZHU�
One of the major changes inherent in the EU-2003 framework relates to the concept of 
significant market power. The current framework uses a sector-specific approach, attributing 
SMP to a company when having a 25% market share. The new EU-2003 framework, however, 
ceases to employ this clear quantitative measure. It moves away from sector-specific regulation 
to a Community competition law approach and introduces a QHZ�603�GHILQLWLRQ based on the 
concept of dominance as in general EU competition law. According to the new concept, ³DQ�
XQGHUWDNLQJ�VKDOO�EH�GHHPHG� WR�KDYH�VLJQLILFDQW�PDUNHW�SRZHU� LI�� HLWKHU� LQGLYLGXDOO\�RU� MRLQWO\�
ZLWK�RWKHUV��LW�HQMR\V�D�SRVLWLRQ�HTXLYDOHQW�WR�GRPLQDQFH��WKDW�LV�WR�VD\�D�SRVLWLRQ�RI�HFRQRPLF�
VWUHQJWK�DIIRUGLQJ�LW�WKH�SRZHU�WR�EHKDYH�WR�DQ�DSSUHFLDEOH�H[WHQW�LQGHSHQGHQWO\�RI�FRPSHWLWRUV��
FXVWRPHUV�DQG�XOWLPDWHO\�FRQVXPHUV´ (Art. 14 II of FD).15 This is the definition that is ascribed 
to the concept of dominant position in Article 82 of the EC Treaty by the European Court of 
Justice (ECJ).16 Thus, NRAs will have to make sure that their decisions are in line with the 
practice of the Commission and the jurisprudence of the ECJ. Compared to the provisions of the 
current regulatory framework, the new concept of SMP will not change much as regards the 
flexibility in interpretation for the NRAs, especially in combination with Article 16 FD. 

However, there are several problems inherent in this new concept of SMP. One problem is the 
growing FRPSOH[LW\ of market analyses conducted by the NRAs. The Commission Guidelines 
suggest that market share can be measured using volume or value sales. There is, however, a 
range of other measures for determining market power. Thus, if these different methodologies 
are combined with the concepts of leverage of market power and joint dominance, the 
complexity of market analysis will increase significantly.  

                                                 
14 Press release of the IRG plenary meeting, 16-17 September 2002, Helsinki; on the Ficora website. 
15  2002/21/EC, published in OJ L108, 24.4.02, p.33 ff. 
16  Case 27/76 8QLWHG�%UDQGV�YV��&RPPLVVLRQ. 
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Another problem is the attribution of a market as being relevant for assessing SMP. NRAs have 
to carry out market analysis on the basis of clearly defined standards set by the new EU-2003 
package and the Recommendation. In principle, this would appear to represent appropriate 
guidance. In practice, however, it may be difficult for NRAs to determine whether the imposition 
of ex ante regulation is appropriate or not, and it is natural to wonder whether different NRAs 
will be able to apply this guidance in a consistent way across the EU.  

A further problem that could arise is the fact that H[�DQWH assessment of SMP calls for certain 
PHWKRGRORJLFDO�DGMXVWPHQWV to be made. The reason is that the assumptions and expectations 
for assessing SMP H[� DQWH are different from those of the general competition authorities 
applying Article 82 TEU H[�SRVW. 
Last but not least, the question of applying the SMP-concept to HPHUJLQJ� PDUNHWV could 
become even more problematic in the future. There is a risk in regard to new services. A 
provider of a new service might initially, likely because of a first mover advantage, possess a 
large market share of a tiny, emerging market. If this were to be interpreted as SMP, there is a 
risk that the regulatory provisions impede competitive entry instead of fostering it. The 
Guidelines recognise this, and note that emerging markets “VKRXOG� QRW� EH� VXEMHFW� WR�
LQDSSURSULDWH� H[�DQWH� UHJXODWLRQ�� 7KLV� LV� EHFDXVH� SUHPDWXUH� LPSRVLWLRQ� RI� H[� DQWH� UHJXODWLRQ�
PD\� XQGXO\� LQIOXHQFH� WKH� FRPSHWLWLYH� FRQGLWLRQV� WDNLQJ� VKDSH� ZLWKLQ� D� QHZ� DQG� HPHUJLQJ�
PDUNHW�� $W� WKH� VDPH� WLPH�� IRUHFORVXUH� RI� VXFK� HPHUJLQJ� PDUNHWV� E\� WKH� OHDGLQJ� XQGHUWDNLQJ�
VKRXOG�EH�SUHYHQWHG” (§ 32 Guidelines). 

 

��$VVHVVPHQW�RI�WKH�1HZ�(8������5HJXODWRU\�)UDPHZRUN�
The new EU-2003 framework is a compromise between centralisation of regulatory power in the 
EU and preservation of regulatory autonomy of the member states. Taking all its provisions into 
consideration, the new framework is likely to increase centralisation. The tension between 
centralization and decentralization may pose problems for the implementation of the distinct 
regulatory provisions in the member states. The NRAs will therefore have to apply the new 
framework extremely carefully and sensitively in order not to undermine the balance between 
“regulation made in Brussels” and regulation made in the member countries. Nevertheless, it is 
difficult to assess how individual regulatory instruments and co-ordination mechanisms will 
work in practice. 

The new EU-2003 framework is technology-neutral and has been designed for different and 
indefinite kinds of new markets that should attract investment and foster economic growth. 
Today, quick decisions are of central importance in fast-moving markets such as those of 
telecommunications. Time-consuming disputes can decrease business confidence and lead to 
divestment. Especially mobile network operators are sensitive to regulatory intervention due to 
the current uncertain surrounding and the commercial viability of 3G markets. High prices for 
UMTS licences have caused these operators to be wary of any regulatory intervention that might 
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levy new costs on the industry. Wrong regulatory steps following the entering into force of EU-
2003 next year could, however, cause market participants, and especially network operators, to 
scale back investment, accelerate supply-side consolidation (horizontal integration), or result in 
long-lasting legal disputes which, in turn, might hamper a positive market development. 

In order to prevent these scenarios from happening, the new framework is designed to be broader 
and more flexible in its application than the existing legislation. It will thus be ready to address 
problems in newly emerging telecommunications markets more effectively. This is largely the 
task of the new 15+1 construction, the consultation mechanism based on the Communications 
Committee and the European Regulators’ Group, as described above. 

Nevertheless, the EU-2003 framework is much more complex and, hence, complicated to 
interpret and to apply. Therefore, concerns over the consistency in its application and 
interpretation could be raised. Another worry is that NRAs might define markets too tightly, so 
that mainly all market participants become subject to SMP designation. 

In general, regulation based on concepts of market power, such as the SMP concept, provide 
flexibility on deciding when to regulate and when not. While this flexibility can be interpreted as 
a source of discretion that is subject to manipulation, it is nevertheless an important potential 
policy tool, since the telecom markets in the EU member states are developing dynamically. It is 
sometimes argued that European regulation is made adapted to the slowest developing market in 
the EU. This will not become any better, if, by removing the SMP concept, the flexibility for the 
NRAs would disappear and be substituted for an approach that exactly foresees which issues to 
regulate and which not, and that applies to all member states. The designation of market power, 
based on different market definitions case by case, should provide a sound basis for reacting to a 
converging marketplace where relevant markets and substitution ability of different products 
cannot be foreseen. 

Measures regarding SMP-undertakings are more explicit in the EU-2003 framework, but their 
application, in turn, leaves more discretion for NRAs to apply country- and market-specific 
regulatory instruments. With the experience form the current framework, as regards for example 
numerous disputes on interconnection, it seems obvious that EU-2003 will add complexity due 
to the required market analysis and consultation mechanisms under Article 7 FD. There are, 
however, different views as to whether the EU-2003 framework will decrease or increase 
regulation, as least in the short- or medium-term. Below, we outline both a “Fear Curve” and a 
“Wish Curve” regarding the possible future degree of regulation in Finland and in Europe. 
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Figure 6. De-regulation or re-regulation  
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What is more, operators are in general not very positive about cost-oriented regulation. An 
application of such measures (Article 17 USD) could result in strong opposition from the 
industry. Hence, cost-orientation needs to be fair and flexible at the same time, because 
otherwise smaller operators would suffer over-proportionally more than national incumbents. In 
addition, asymmetric regulation will be necessary to apply for NRAs also in the future. The main 
reason is that non-discriminatory regulation might harm incentives to develop new and 
innovative solutions and, thus, hamper positive market development. 

It can further be expected that the application of EU-2003 leads to a lack of legal certainty in the 
telecommunications markets of the member states. The reasons are twofold: 

1. In the future, NRAs have to apply regulatory measures in a competition law 
environment with which they are unfamiliar. One example is the assessment of 
SMP on the basis of the new concept. 

2. National competition authorities, in turn, have to become involved in a 
telecommunication-specific environment with which they are equally unfamiliar. 
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The increased flexibility in combination with new and significant powers granted to the NRAs, 
through, for example, the NRA toolkit, might foster this uncertainty. In addition, regulatory 
decisions will be harder to reach under a general competition law approach, which is more 
complex in nature than sector-specific regulatory rules. But market participants that operate 
across borders in a global telecommunications environment ask for legal certainty and 
transparency in its application. Reduced certainty of regulatory environments and, thus, a lack of 
mutual trust may lead to the scaling down of investment. 

As it has been demonstrated above, the NRAs possess much discretion in relation to operators 
with significant market power. Hence, it will be central for a positive market development that  

1. rules will be applied consistently across all EU member states, 

2. intervention encourages all parties involved to share risk and reward, 

3. all parties accept an efficient and transparent dispute resolution process. 

The acceptance of the dispute resolution process by market participants could be enhanced if 
NRAs allow modes of self-regulation in the industry. Network operators, for example, could 
develop codes in relation to access to their networks or dispute handling, thus increasing the 
speed of decisions. Also co-regulation between NRAs and the industry should be explored. Both 
modes could help to reduce the number of disputes H[�DQWH. 

Thus, one major aspect for future NRA regulation is the improvement of certainty and 
consistency as regards the application of the EU regulatory framework by the member states. 
The Commission Guidelines are central in this respect. An uniformed application by all NRAs 
can help to improve legal certainty for market participants. To this end, EU-wide consultation 
mechanisms, like CoCom or the ERG, should be used in order to ensure a thorough exchange of 
views and experiences. What is more, the Commission could support fostering an higher level of 
certainty by issuing regular guidance papers based on frequent reviews of the application of the 
new EU-2003 framework.   
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��&RQFOXVLRQV�DQG�,PSOLFDWLRQV�IRU�)LFRUD�
1. The new EU-2003 regulatory framework in electronic communications and its subsequent 
national implementation aim at simplifying and streamlining regulation. While the new EU 
framework may achieve this objective on average for the whole EU, it does not always take into 
account diverse circumstances in distinct member states, especially those who have liberalised 
their telecom markets early – such as Finland. In the Finnish case the EU-2003 framework runs a 
risk of increased regulation, as described above in the figure on the “one or two humps” – the 
risk is “UH�regulation instead of GHregulation”. 

Thus, to facilitate business dynamism and to further consumer choice in the field of electronic 
communications, Ficora should aim at applying the EU-2003 framework as lightly and 
pragmatically as possible, while ensuring that its objectives will be achieved. 

2. The new EU regulatory framework and the national legislation leaves the regulatory 
boundaries between the national communications regulatory authority (Ficora) and the national 
competition authority (Kilpailuvirasto) unspecified and blurred (the same problem prevails at the 
EU level and other member states). This unclarity has created some anxiety amongst market 
actors. Furthermore, it has been recognised by the Commission as a major potential problem. 
Therefore, Article 16(1) of the Framework Directive requires NRAs to associate NCAs with the 
market analysis as appropriate. More precisely, each EU member states should put in place the 
necessary procedures to guarantee that the analysis under Article 16 of the FD is carried out 
effectively. 

Consequently, Ficora should continue close collaboration with Competition Authority and come 
up with clear definition of roles and tasks, and coordinated common procedures. Collaboration 
with the  Consumer Agency (Kuluttajavirasto) should also be deepened. All these regulatory 
bodies should establish a joint information strategy on communications regulation.  

3. Ficora, like all NRAs, must have or build a European strategy on how to achieve both national 
and EU-wide objectives. For an NRA, it is a matter of if one only follows the others (and the 
Commission) or if one aims at influencing the application of the EU framework. To quote an 
expert, “For Ficora, there will certainly be an incentive to export its decisions”.  

Therefore, Ficora should continue its active role in the design and work of the EU-level 
structures, such as the Independent Regulators’ Group (IRG) and the more formal European 
Regulators’ Group (ERG). Ficora needs to constantly update its EU  strategy jointly with the 
Ministry of Transport and Communications. This has resource implications.  

Another European forum, likely to be established soon, will be an H(XURSH� 6WHHULQJ�*URXS, 
which the Commission has proposed in its proposal for the eEurope 2005 action plan. The 
steering group would monitor progress on the eEurope action plan and provide a forum to 
exchange experiences. The Finnish Government should decide on its participation in the same 
context as it, possibly, re-organises the policy-making structures of national information society 
policy (see the report on institutional evaluation of Ficora). 
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4. The new EU-2003 framework has two types of resource implications. Firstly, an effective 
participation in the EU-2003 framework requires sufficient resources to contribute to the 
decisions in the new EU-level structures. Secondly, the market reviews (theoretically, up to 500 
in the case of Ficora) and other implementation measures require more resources at home. Due 
to resource limitations, Ficora is for the moment only able to react to compulsory tasks, not able 
to proactively tackle emerging challenges. 

Ficora should strengthen its capacity to carry out the market reviews. This will require e.g. 
contracting more experts to conduct economic analysis in the short and medium term. 

5. Some NRAs have solved the resource problem better than others: sound benchmarks are 
provided by Oftel (UK) and NITA (DK). Both have re-organised their structures and re-allocated 
human resources. Moreover, Oftel’s use of project organisation has been a useful tool to 
facilitate a flexible and rapid reaction as to human resources. �
The project organisation model can be further developed in the case of Ficora especially by 
increasing horizontal mobility between functional units. In recruitment, this implies that the 
emphasis should on recruiting experts with multiple skills. 

6. The secondary trading of 3G licences will soon be a matter of an intense dialogue between the 
industry, member states and the Commission. It will be conducted mainly in the Radio Spectrum 
Committee and Spectrum Policy Group, and perhaps in the CoCom. The Commission is 
planning a communication on the matter for early 2003.  

As part of the joint EU strategy of the Ministry of Transport and Communications and Ficora, 
the Finnish Government needs to develop a proactive policy and arguments e.g. by 
commissioning a study, to defend its position in the debate, which is likely to have far-reaching 
ramifications in the licensing regime in the European markets.�
7. Cyber-security will stay high on the policy agenda in Finland and in the whole EU. The 
Commission has a Draft Communication to set up an agency in the pipeline. Closer European 
co-ordination is advocated by all EU institutions, and the setting up of a 'security entity' (a 
European Cyber Security Unit, as Commissioner Liikanen recently called it) as a nexus point for 
CERTs (the Computer Emergency Rescue Teams) as the most efficient way to achieve this 
objective, is under consideration.  

“Cyber security” – or computer and network security – is dealt with in several locations in the 
Finnish administration for the time being. Ficora has already a significant part of the overall 
responsibility as the leading Finnish CERT, but it should be evaluated if an even more 
concentrated approach could bring better results. 

8. Enlargement will pose a challenge both in terms of concrete implementation of the EU-2003 
framework and in terms of the new member states adjusting to the work of still adolescent EU-
level policy-making structures. For the regulatory framework, it means that there will be a 
greater spread of market conditions as of 2004/2005. Universal service may pose problems as to 
align the candidate countries to EU-2003.  
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As part of the joint EU strategy, it is recommended that Ficora intensifies its work in and 
deepens its expertise on the candidate countries, especially as regards the Estonian and other 
Baltic telecom markets, as this is in the Finnish interest and as the Finns’ are expected to be 
Baltic experts. While exporting Finnish expertise in telecom regulation, at home Ficora should 
not over-regulate the telecom market with the new EU-2003 framework, and thus weaken 
Finland’s position in the European market. 
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